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| MVSEVM 
BEITANNICVM 


To CHARLES BUTLER, Esd. 


Or LIN COLN SINN. 


M2 thoſe ** are na 
admirers of your profeſſional labors, few, 
if any, hold them in higher eſtimation, 
or are more ſenſible of their merit, than 

myſelf, At an early period, theſe labors 
formed the baſis of my ſtudies, From the 
valuable annotations of yourſelf and Mr. 
| Hargrave, on the text of Liltleton, and 
the Commentaries of Lord Coke, and Par- 
ticularly your practical obſervations in- 
troduced into theſe notes, I have derived 
more real aſſiſtance than from any other 
work. This conſideration alone would 
have made me anxious to inſcribe theſe ob- 
ſervations to you, in token of my gratitude 
and eſteem. But the obligations I owe 
you, in common with the Profeſſion, are 
very. inconſiderable indeed, when com- 
pared with thoſe you have conferred on 
me individually | 
„„ MY. With 


* 


DEDICATION, 


With infinite pleaſure I acknowledge 
that you have a claim to my warmeſt grati» 
tude, and that there is no one to whoſe 
liberality, patronage, and friendſhip, I am 
equally indebted. 


The beſt, and only return I can make 
for theſe marks of diſtinction, the return 
however moſt congenial to your feelings, 
will, I am perſuaded, be continued exer- 
tions for the purpoſe of contributing, as 
far as it is in my power, to promote the 
extent of legal knowledge, and facilitate 


the means of acquiring it. 


With this impreſſi jon, and actuated by 
your example, i in private life, and by your 
profeſſiona] conduct, I entertain ſome hope 
that I ſhall never experience either a de- 
privation or diminution of your eſteem. 


And with the utmoſt regard and reſpec, 
Tam, 
Dear Sir, | 
Your moſt obliged 
Inner Temple, and obedient Servant, 
— | Oe 
ns RICHARD PRESTON. 
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TO THE READER. 


TI E following Tracts form part 
of a much larger collection. They were 
written by the Author, partly to impreſs 
the ſubjects on his mind, and partly to 
aſſiſt thoſe whoſe ſtudies have been con- 
fided to his care. From the experience of 
their utility, they are offered to the profeſ- 
ſion at large, with ſome confidence that 


they have ſufficient novelty to be intereſting. 


Titles frequently depend on Cxoss 
REMAIN DRERS, and the ownerſhip ariſing 
from them. On their nature, very little 
is to be found in the beſt written treatiſes. 
They therefore appeared deſerving of par- 
ticular attention. To the definition and 


account of the nature of theſs Remainders, 
A4 . 


TO THE READER, 
ſome practical obſervations are ſubjoined. 
Caſes requiring the application of theſe ob- 
ſervations, frequently ariſe in practice. 


On Cross REMAIN DERSͤ, much ſtill 
remains to be done. The authorities in 
which the queſtion has been raiſed, whe- 
ther Remainders of this deſcription were 
effectually limited, or any intention expreſ- 
{cd from which they could be implied, are 
| numerous. Theſe authorities are imme- 
diately within the enlarged plan of the 
ELEMENTARY TREATISE oN ESTATES, 
and will form part of that work on its re- 
publication. Thus learning, in application 
to walls, falls within the diviſions ſet apart 
for the conſideration of eſtates tail, and 
eſtates for life, by implication. 


The moſt effectual modes of barring in- 
tails are, continually, the ſubject of conſi- 
deration in practice. Nothing is more im- 
portant to a title, than that the eſtate tail, 
aaobaald 


TO THE READER. 


ſhould be clearly and effectually enlarged 
into a fee- ſimple. 


The difficulties, and, frequently, the de- 
fects in titles from want of ſufficient cau- 
tion on the ſubject, will ſufficiently evince, 
at leaſt, to thoſe whoſe knowledge is not 
very extenſive, the duty and importance of 
devoting ſome time to the confideration 


of this learning. 


In this T ract, numerous authorities might 
have been cited. As the concluſions were 
drawn rather from the general principles 
of a claſs of caſes, than any immediate 
reference to particular authorities, the 
Author deemed it moſt adviſable to omit a 


reference to the determined caſes. 


In the Tract next in order, the Author 
has endeavored to ſhew, in a very narrow 
compaſs, the preciſe diſtinction between 
MERGER, REMITTER, and ExTINGUISH- 

MENT. 


TO THE READER. 

MENT. In extending his reſearches into 
the doctrine of Merger, he found theſe 
terms frequently confounded. For this 
reaſon he judged it right to invite atten- 
tion to the proper application of the ſeve- 
ral terms. At an early period, he hopes 
to preſent the reader with a detailed view 
of the learning on MERGER ; a learning 
which, from its difficulty, and its import. 
ance in practice, is intitled to a much 
larger portion of attention than it has re- 
ceived. Its intimate connexion with the 
learning .on tenures in general, renders it 
at the ſame time more uſeful and inſtruc- 
tive than the Author had imagined when 

he entered on the ſubject. e 


The abſtruſe learning of VEST ED, 
CONTINGENT, EXECUTED, and ExEcu- 
TORY ESTATES, is conſidered in the fourth 
Tract. Eſtates have generally been di- 
vided into eſtates veſted and contingent. 
This diviſion is ſanctioned by the authority 

| _— of 


TO THE READER. 
of Mr. FEARNE. The object of this Tract 
is to promote an inquiry into the accuracy 
of the diviſion. The Author contends that 
ſome limitations give eſtates neither veſted 
or contingent, and of courſe that all eſtates 
are inaccurately claſſed under the deſcrip- 


tion of veſted and contingent. 


An attempt 1s made to ſhew that eſtates 
require the further diſtribution into eſtates 
executed and executory. This inquiry 
however is inſtituted without the leaſt 
difreſpe&t to the name of Mr. F EARNE. 
No one holds it in higher eſtimation, 
and had he been living his concluſions 
would have been examined with equal 


freedom. 


Similar obſervations were offered by 
the Author, in Mr. FE ARNE “'s life-time, on 
his deſcription of the ſeveral ſorts of Con- 
tingent Remainders; and the Author has 
the ſatisfaction to ſee that in the 4th edition 
| of 


| TO THE READER. e 
8 of Mr. FrARNE's valuable labors, fuch 
alterations have been made, as aſcribe the 


determination of the caſe of Arlon and 
Hare, to the true ground of the deciſion. 


In this Tract the Author was, at one 


time, inclined to have introduced copious 
obſervations on the nature, definition, and 


ſeveral forts of executory deviſes, and alſo | 


on the general learning and particular caſes | 
relating to this abſtruſe ſubject, together 
with the hiſtory of perpetuities. To com- 
plete a treatiſe on this learning, there 3s ſtill 
ſcope for conſiderable exertions. The ſubject 


is by no means exhauſted. 


CONTINGENCIES WITH A DOUBLE 


ASPECT are intimately connected with the 


learning on contingent eſtates. The nature 
of theſe contingencies is confidered in the 


fifth Tract. | 


In thefixth Tract a paſſage in BLAcx- 
STONE'S COMMENTARIES on the right of 
a parent to inherit to his child, is examined. 


The 


cE 


TO THE READER. 

The obſervations: on the language of 

powers, as noticed by Mr. BUTLER, are in- 
troduced in the ſeventh and laſt Tract. 


This Tract was written by the Author 


for the uſe of ſtudents, that they might ſee 
the reaſon, and be convinced of the pro- 


priety of applying Mr. BurLER's obſerva- 


tions to practice. 


No part of a work is more generally 


uſeful than a good index. It facilitates 


and alſo encourages reſearch. It renders 


books particularly valuable to gentlemen 


in actual practice. Of all other indexes, 


thoſe which expreſs the propoſition, and 


form a ſort of analytical digeſt, ſeem in- 


titled to preference. An index of that 
ſort is added. In many inſtances it expreſſes 
the propoſition more fully than the text, 


and, as far as it goes, forms the general 


outline of the manner of entering notes 


under common-place titles. 


The 


TO THE READER. 
The Author cannot ſay he is indifferent 
to the manner in which theſe Jracts ſhall be | 
received by the Profeſſion. He has too 
high a reſpect for their opinion to deem it 
of no value; and is too ſenſible of the 
gratification he has derived from their for- 
mer approbation, to eſtimate it lightly. 
Their reception of this N umber will deter- 
mine him either to abandon, or purſue 


this mode of communication. 


Ot 
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Df Croſs Remainders, 


Cr OSS REmMaAINDERSs are the ſubject 
of this note. A Remainder is an eſtate 
limited to commence after the determina- 
tion of a particular eſtate previouſſy limited 
by the ſame deed or inſtrument out of the 
ſame ſubje of property. —Croſs Remain- 


ders are of a complex nature. 


Remainders of this ſort have this denomi- 
nation, When ſeveral parcels of land, or 
ſeveral parts of the ſame parcel of land, 
are conveyed to ſeveral perſons, and theſe 
ſeveral perſons, are by the form of the li- 
mitation, to have the parcel or part of each 
other, when their reſpective eſtates, in their 
reſpective parts, ſhall determine. Theſe 
Remainders are common to, and may be 
raiſed effectually under, deeds at the com- 
mon law, limitations of uſe, and limitations 
by deviſe. In deeds they cannot ariſe with- | 
out expreſs limitation, at leaſt without 
words clearly expreſſing an intention to 
give Remainders of this ſort. In wills 
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Of Croſs Bemainders. 


they frequently ariſe by implication, and 
in diſtinguiſhing the inſtances in which 


they may and may not ariſe, great {kill 


and nicety are required. Our preſent pur- 


poſe will be anſwered by defining theſe 


Remainders, and ſhewing their nature, 
their qualities and extent. It is not ne- 
ceſſary that the parties ſhould in the firſt 
inſtance take by way of Remainder. It 


frequently happens that they take under 


limitations which as to their original ſhares 
confer a right of immediate poſſeſſion. 
The dottrine of Croſs Remainders 1s al- 
ways applied to eſtates which are to take 
place in the ſhare or parcel of land of each 
perſon, on the determination of his eſtate 


in that ſhare or parcel of land, and the de- 


nomination does not apply to the eſtates 
which the patties take in the original ſhares 


under the firſt limitation to them, 


_ Croſs Remainders muſt be defined, Firſt, 
As between two perſons; and Secondly, As 


between three or more perſons: for the 


definition of Croſs Remainders, as between 
two perſons, will not be ſufficiently ex- 
tenſive to ſhew the nature of theſe Remain- 
ders as between three or more perſons, 


Croſs 


Df Croſs Remainders. 


Croſs Remainders between two perſons 


are Remainders limited to each of two 


perſons, in lands or the parts of lands, pre- 
viouſly limited to cach other of them, 


Croſs Remainders as between three or 
more perſons, are ſeveral Remainders li- 
mited to each of three or more perſons, in 


lands or parts of lands, previouſly limited 


to each of them, and operating by way of 
ſucceſſive accumulated Remainders, upon 
the ſeveral alzquot parts which each takes 
in the ſhares of the others of them, ſo that 
in the firſt place, or by way of immediate 
eſtate, each perſon is to have a parcel of 
land, or a part of a parcel of land, and the 
others as tenants in common, are to have 
an eſtate in remainder, in the lands or 
part of this perſon, and the perſons taking 
each part under each ſucceſſive limitation 
of Remainders, are to have Remainders in 
like manner in the part limited to each 
other, till every ſubdivided part is diviſible 
between two perſons only, and then each 


3 


Deſinition of 
Crofs Remains 
ders between 
two pcerfons. 


Between three 
or more pet» 
{ous. 


of theſe perſons is to have a Remainder in 


the ſhare of the other of them; fo that ul- 
timately, by ſmall undivided parts, the en- 
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4. 


The nature of 
theſe Re- 
mainders. 


Of Croſs Remainders, 


tirety of the lands may centre in one perſon, 


Theſe Remainders place the parties in the 
ſituation of coparceners, inheritable to each 
other, with this difference, as many parts 
as there are, according to the number of 
the perſons taking under Croſs Remainders, 
ſo many /ucceſ/rve eſtates, either veſted or 
contingent, there are in every part. The 
conſequence is, that if A. and B. are te- 
nants in common with Croſs Remainders, 
each of them has an eſtate in the part of the 


other, fo that in each part there are two 


eſtates; one limited to the perſon taking 
an original ſhare, the other to the perſon 
taking by way of Remainder. 


So if three perſons are tenants in com- 
mon with Croſs Remainders, there will be 
three diſtinct and ſucceſſive eſtates in dif- 
ferent degrees in cach part, and the ſecond 
eſtate in each part, being the firſt remainder 


in the ſame, will as to that part confer a 


title on thoſe two perſons Who take nothing 
in the original ſhare of that part, and theſe 
two perſons will take as tenants in common, 


and a Remainder be limited to each of them 


in the ſhare of the other. When more 
than 
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Of Croſs Remainders. 


than three perſons are tenants in common, 


with Croſs Remainders, there will be an 


increaſed number of Remainders, adding 
one remote or ſucceſſive Remainder in 
every part, in every degree, for each diſ- 
tinct perſon; and every remainder will ex- 


clude the perſon who takes under the li- 


mitation of any prior eſtate in that part; 
or in the original ſhare of which the par- 
ticular part is a ſubdivided portion. 


The ſubdiviſion is originally by parts, ſo 
that each perſon taking under a Croſs 


Remainder has an eſtate in each part, and 


the owner of every other part takes a Re- 
mainder in the ſhare or reſpective ſhares of 
the other or others of them. The right of 
poſſeſſion under Croſs Remainders may be 


| aſſimilated to the order of ſucceſſion be- 


tween coparceners : and as to the mode in 


| whichthey become intitled to the poſſeſſion, 


and the proportions in which they take, 
there is a very near and ſtriking analogy. 


In point of eſtate and intereſt there is no 


reſemblance whatever. Every perſon 
whoſe title is to commence by deſcent, 
has a mere expectancy depending on the 
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Df Crofs Bemainders. 


death of his anceſtor, and on the power of 
alienation by that anceſtor. Under Croſs 
Remainders each perſon takes an eſtate in 
his own right, ſo that he has at the ſame 
time an eſtate in every part of the land, 
by parts; in ſome parts he may have an 
eftate in poſſeſſion, in other parts one eſtate 
by way of immediate Remainder, and in 
other parts one eſtate or ſeveral eſtates by 
way of more remote Remainder, and ulti- 
mately, he may become intitled to the in- 
tirety in poſleſſion.. . But then his right is 
by different degrees of poſſeſſion, and under 
different eſtates in every part. Generally 
ſpeaking, the intirety is in the firſt place 
divided into equal ſhares, correſponding to 
the number of perſons who are to take theſe 
1 ſhares, and on the determination of the 
eſtate of each perſon, the others are to take 
the part of that perſon between them as 
tenants in common, by way of Remainder; 
ſo that the lands, as between theſe Rex 
mainder men, are divided into one ſhare leſs 
than the original ſhares of all the parties. 
On the determination of the eſtate of each 
Remainder-man, the part of that perſon 1s 
to be divided between the others by way 
of 


Ok Croſs Bemainders. 


of Remainder, ſo that the ſhares in the part 
under this Remainder will be reduced in 
number, and fo on progreſſively as to the 
part of each perſon under each ſucceſſive 
Remainder, till the intirety of each original 
ſhare ſhall be limited to one perſon, and 
conſequently, by parts, the intirety of the 
whole ſhall centre in one individual. 


For Croſs Remainders as between four 
perſons do, with a view to each part, be- 
come, in the firſt line of Remainders, as 
Croſs Remainders between three perſons, 
and in the next line, as Croſs Remainders 
between two perſons. When the Remain- 
ders are limited between more than four 
perſons, then on each ſucceſſive limitation 
of Remainders in each. part, the Remain- 
der in that part will experience a ſimilar 
reduction ; and on every more remote and 
ſucceſſive line, the Remainders in each part 
muſt be conſidered as croſſed between one 
perſon leſs than in the former line of Re- 
mainders in that part. The reaſon of this 

reduction is, each ſucceſſive Remainder is 
introduced in the place of the eſtate of an- 


other perſon, and is a proviſion anticipating 
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Ok Croſs Remainders. 
the determination of that eſtate, and mak- 
ing it neceſſary that the eſtate of that per- 
ſon ſhall be determined before the next 


Remainder limited in that part ſhall, as far 


as reſpects the Dane, come into itz 
place. 


To elucidate theſe obſervations, and ap- 
ply them firſt to Croſs Remainders be- 
tween two perſons. 


On Croſs Remainders between two 
perſons, either ſeparate parcels of tand, or 
undivided parts of the ſame land, are limit- 
cd to them with this proviſion, reſulting as 
a conſequence of law on the declared, 
or in wills, the preſymable intention of the 
ſettlor, that each taker ſhall have the lands 


or part of the other of them, when the 


eſtate of that perſon ſhall determine. As 
each perſon has a Remainder in the lands, 
or part, of the other of them, theſe eſtates 
are called Creſs Remainders. | 


It is difficult to repreſent the fituation of 


_ thoſe who have theſe Remainders, by lines 


or any ſymbolical hgure It is ſtill more 
difficult 


Of Croſs Remainder. 


difficult to define Remainders of this de- 
ſcription. The definitions which are now 
given are as accurate as the author of this 
note could make them. He is ſenſible, 
however, that, of themſelves, they will 
_ convey a very imperfect idea of the Re- 
mainders intended to be deſcribed. 


The moſt ſatisfactory manner in which 
the eſtates, and the ſituation of the tenants 
of theſe Remainders can be exhibited, is by 
a ſhort abſtract, ſhewing the order in 
which the Remainders are placed. 


Suppoſe A. and B. to be tenants in com- 
mon, with Croſs Remainders between them: 
in point of effect, the lands will ſtand limit- 
ed in this manner: 


| As to one Parcel, or As tothe other parcel, 
one moiety, to A. for life | or moiety, to B. for life“ 
or in tail. or in tail. 

Remainder to B. for | Remainder to A. for 
life or in tail. | life or in tail, 


When three (for inſtance A. B. and C.) 


are tenants. in common, with Croſs Re- 
mainders 


10 Ot Croſs Remainders. 
mainders between them, then the order of 
limitation will be in this form, 
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cel or one third | parcel or third | parcel or third 

Part to A. for | part to B. for | part to C. for 

life or in tail. | life or in tail. life or in tail. 
Remainder to Remainder to Remainder to 


B. and C. as te- A. and C. as te- A. and B. as te- 
nants in com- | nants in com- | nants in com- 
mon, for life or | mon, for life or | mon, for life or 
in tail. | in tail. a 


Sometimes, indeed generally, Remain- 
Ul ders are ſuperadded upon the Remainder of 
1 | each perſon, croſſing the Remainders be- 
tween ſeveral perſons taking as tenants in 
common, ſo as to make the aliquot parts 
þ which they take under each limitation of 
14 Croſs Remainders, the ſubject of another 
14 line of Remainders, and by this means ex- 
ÞF tend the right of each tenant to the ſhare 
of his companion in the tenancy ; and the 
definition attempted to be given of Croſs 
Remainders between three or more per- 
ſons is intended to deſcribe this accumula- 
tion of Remainders. When the Remain- 
ders are limited in this manner, then as to 

the 
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the part taken under each ſucceſſive Re- 
mainder, Remainders are ſuperadded and 
limited croſs-wiſe, to the different perſons: 
thus, in the inſtance of Croſs Remainders 
between three perſons, the firſt Remainder 
divides the ſhare of A. between B. and C. 
as tenants in common; the next remain- 
der limits croſs Remainders of theſe ſhares 
as between B. and C. The ſame diſtribu- 
tion of ſhares takes place between A. and 
C. in the ſhare of B. and between A. and 
B. in the ſhare of C. 


Thus as to the third part of A. As 
is tenant for life or in tail, B. and C. 
are Remainder-men as tenants in com- 
mon for life or in tail, with Remainder 
as to the ſixth part of B. to C. and with 
the like Remainder as to the ſixth part of 
C. to B. 


When theſe Remainders are eroſſed be- 
tween more than three perſons, with a 
view that the whole property ſhall finally 
devolve to one perſon, then the Remainders 
are multiplied, and one eſtate in every ſub- 


divided part, muſt be added for each diſtinct 
perſon, 
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perſon, ſo that in point of number, the ori- 
ginal ſhares will correſpond with the num- 
ber of perſons taking theſe ſhares; and, upon 


the firſt limitation of Remainders, each ſhare 


will be diſtributed into ſubdivided parts 
among the owners of the other ſhares; and 
upon each ſucceſſive Remainder, the parts 


will be multiplied into aliquot parts by di- 


viding each aliquot part among thoſe who 
are to take the ſame as tenants in common. 
In theſe caſes the limitations, or the law 


in its application of them, run ſucceſſive 


changes of eſtates in Remainder in each 
part from one perſon to another, as long 
as there are two or more perſons to divide 
the part between them; and by this means, 
the parts, and ſubdiviſion of parts, will be 
increaſed in a multiplied progreſſion, 


As between two, the parts are 
half — - half 
and they will not experience any greater 
ſubdiviſion, As between three, the parts are 


3 


And 
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And each 3d. part will undergo the ſame 
ſubdiviſion. | 


As between four, the partsare, 


_ 12—12—}2 
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And each fourth part, and every 12th 
part, muſt be ſubdivided in like manner as the 
firſt 4th and 12th parts. So that when there 
are Croſs Remainders between two perſons, 
each may have the whole by moieties; one 
moiety by the original limitation, and the 
other moiety by the Remainder. And when 
there are three Croſs Remainders, and theſe 
Remainders are continually croſſed, then 
one may have the whole, and he will take 
the ſame by parts of different proportions. 
For inſtance, A. the owner of the firſt 
ſhare will have one third part by original 
limitation; two fixth parts by the firſt 
Remainder, being one half of the ſhare of 
the Remainder to B. and one half of the 
ſhare of the Remainder to C.; and under 
the ſecond Remainder, he will have two fur- 

| | ther 


14 


Df Croſs Remainders. 


ther ſixth parts, making, by different parts, 
the intirety of the whole; theſe parts. 
however, are taken with an ownerſhip con- 
ferring a right of poſſeſſion at different 
times, and each perſon takes an eſtate in 
each ſubdivided part, whatever the num- 
ber of ſubdiviſions may be. This is alſo 
the caſe as to each original taker, with a 
view to the ſeveral ſhares of all his com- 


panions in the tenancy. 


To elucidate theſe obſervations, they 


mall be applied to Croſs Remainders be- 


tween four perſons. 


Thus, ſuppoſe four perſons to take as 
tenants in common, with Croſs Remain— 
ders between them, and A. to be one of the 
takers, he will be intitled to the ſeveral 
aliquot parts to which the letter A is 
prefixed in the accompanying table. 


Original 
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So that A. as tenant in common, does 
in the firſt degree take one fourth, or a 
quarter part. In the firſt line of Remain- 
ders by diſtinét parts, and for a diſtinct 
eſtate in each part, he takes three 12th parts, 
being another fourth part. In the ſecond 
line of Remainders he takes fix 24th parts, 
being another fourth part.. And 1n the laſt 
line he takes 11x 24th parts, being the Re- 
maining ſix 24th parts, ſo that his title to 
the intirety is by 16 different parts, and one 
eſtate in each of theſe parts. And the ſharcs 
will be multiplied according to the number 


of perſons between whom the Croſs Re- 
mainders are firft limited; increaſing the 


ſhares in a certain ratio by the rules of 
compound multiplication, or rules bearing 
tome analogy to that mode of compu- 


tation. 


The obſervation ariſing from this table of 


Croſs Remainders, is, that in every line of 
Remainders, A. upon the ſucceſſive Re- 


mainders, ſeverally anſwering to each line, 


takes ſeveral parts equal in the whole ta : 
his original aliquot part. The ſame obſer- 
vation applies to B. C. and D. reſpectively. 

| Thus 
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Thus, under the firſt line of Remainders, 
operating on the original ſhares of B. C. 


and D.; A. has three 12ths or one fourth 


part; in the ſecond line of Remainders he 
has ſix 24 parts, which are three 12th parts, 
or another 4th part; and under. the 3d line 
of Remainders he has ſix other 24 parts, 


being the remaining 4th part. From theſe | 


deductions it appears, that Croſs Remain- 


ders are moſt accurately repreſented by 


lines or degrees of poſſeſſion, and that the 
aliquot part of each perſon, in each line, 
are always equal, and no more than equal, 
to his original ſhare. It isalſo obſervable that 
the number of aliquot parts in each line, 
will vary according to the number of per- 
ſons who take ſhares in the entirety ; 
and that in the laſt line of Remainders, and 
alſo in the laſt line except one, the parts 
will be the ſame in number ; becauſe, in 
the laſt line of Remainders, the hmitation 
upon each part, is, in fact, a limitation of 
Croſs Remainders as between two perſons; 
and the laſt line only changes the - parts 
between theſe two perſons upon the deter- 
mination of their reſpective eſtates. 
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The utility of conſidering and deſin- 
ing Remainders of this ſort may be caſil) 


proved. 


From the nature of Croſs Remainders 
practical concluſions of very material conſe- 
quence are to be drawn. The opinion to be 
formed on the power of alienation, and alſo 
on the operation of an aſſurance, will fre- 
quently depend on a perfect knowledge, and 
ſolution of the nature of theſe Remainders. 
Under Croſs Remainders, each perſon has an 
eſtateextending, in different lines, and with 
different degrees of right to the poſſeſſion, 
to every part of the lands which are the 
ſubject of theſe remainders; conſequently 
he has a power of alienation over every 
part of the land according to the nature of his 
eſtate, and the extent and relative degrees 
of his ownerſhip, in each particular part. 
In each part he has only one ate, and 
that eſtate is either in poſſeſſion or remain- 
der; and as to his eſtate in Remainder, he 
has a Remainder in a more immediate or 
more remote degree, according to the or- 
der and place in which that eſtate ſtands 

in 
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in the table of Croſs Remainders. He has 
not 2 eſtates in any one part of the land. 
It follows, that if he levies a fine or makes 
a conveyance of the entirety of the land, 
that fine or conveyance will extend to his 
eſtate in each particular part; and it alſo fol- 
lows, that the eſtate of every tenant in poſ- 
ſeſſion, holding under a limitation with 
ſubſiſting Croſs Remainders, is ſucceeded by 
aRemainder or Remainders over, in favor 
of other perſons. A conſequence flowing 
from this deduction, is, that a tenant in 
tail, with Croſs Remainders, cannot, of 
himſelf, without the concurrence of thoſe 
in Remainder, make a good title to this par- 
| ticular part of which he has the freehold in 
poſſeſſion, by any other means than ſuffer- 
ing a common recovery. A fine, feoff< 
ment, or other like conveyance, of that 
| particular part of the lands, would paſs a 
fee, determinable on the failure of the 
iſſue, inheritable under the intail. It 
would not affect the eſtate of thoſe in Re- 
mainder. To over- reach their eſtate in this 
part, and exclude their title, a common 
recovery 1s abſolutely neceſſary. This is 
a point deſerving attention in practice. To 

C 2 ſimplify 
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ſimplify the caſe as much as poſſible, and 


to thew the application of theſe obſerva- 
tions, Jet it be ſuppoſed that A. and B. are 


tenants in tail, with Croſs Remainders be- 
tween them, and that one of theſe perſons 
wiſhes to ſell, or acquire the fee- ſimple of 
his moiety. To do this he muſt ſuffer a re- 
covery. That aſſurance will bar the Re- 
mainder in his moiety ; but a fine or 


conveyance, by feoffment, leaſe, releaſe, &c. 


would merely paſs the time of the eſtate, 
and degree of intereſt, of the tenant in tail, 
and after his death, and failure of iſſue, the 
perſon intitled to this moiety under the limi- 
tation of Croſs Remainders, might byentry, 
unleſs the Remainder was diſcontinued, and 
if diſcontinued, then by action, recover the 
fame. In this particular, the difference be- 
tween Croſs Remainders, and a limitation 
to two perſons as tenants in tail, with Re- 
mainder or reverſion tothem in fee, is deſerv- 
ing ofattention. In the former caſe, each per- 
{on has one eſtate in different parts, and a 
power of alienation over eachof theſe parts, 


according to the order, nature and ſitua- 


tion of his eſtate in that part. In the 
other caſc, each has two eſtates in the /ame 
| part, 
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hart, and no eſtate whatever in the other 


part, and therefore no power of alienation 


over the ſame. 
of his having ſeveral eſtates in the ſame 


A conſequence however 


part, is, that a fine levied of his moiety, if 


with proclamations, will complete the title 
to the fee ſimple of that moiety, becauſe 


the fine will take from the eſtate tail the 


privilege of the iſſue under the ſtatute de 


donts, and then the time of the eſtate tail 


in his moiety, will merge in the reverſion 
or Remainder in fee of the /ame moiety. 


Theſe obſervations may be illuſtrated, 
and their application rendered more obvi- 
ous, by appoſite examples. Aſſume then 


the facts, that A. B. and C. are tenants in 


2 Bro. Cha. 
Caf. 180. 


tail, with Croſs Remainders in tail between 


them, with reverſion in fee to them; a fine 
by them jointly of all the land, would effect- 
ually extinguiſh their ſeveral eſtates tail, in 
poſſeſſion, and Remainder, and paſs the 
ſame and the reverſion in fee, for as the fine 
of each perſon extends over all the land, it 
will bar his eſtate in every part. By this 
means, cœteris paribus, a good title would 
be made to the entirety of the lands in fee- 
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ſimple. So if each of them diſtinctly levied 
a fine of the entirety of the land to the 
{ame perſon, that fine would complete the 
title; becauſe cach gives his eſtate tail in poſ- 
ſeſſion in a third part, and alſo his eſtates tail 
in the firſt and ſecond line of Remainders of 


the other two third parts, and alſo his re- 


verſion in fec in his original third part. But 
admit that each tenant in tail levies a fine of 


the entirety to a diſtinct perſon, that fine 


would operate on the eſtate tail and Remain- 


der of cach perſon in his particular ſhare, 


but it would not bar, exclude, or defeat the 
two lines of Remainders in that ſhare, 
conſequently, after failure of iſſue of any 
of theſe tenants in tail, the others, or 
their iſſue intitled under the Croſs Remain- 


ders, might by their entry, if there was no 


diſcontinuance, and in caſe of a diſcontinu- 
ance, by their action, recover this ſhare of 
the lands, and would become tenants in tail 
of the ſame ſhare ; and if each levies a fine, 
or ſuffers a recovery of the original and par- 
ticular ſhare of which he is tenant in tail 

in poſſeſſion, he does not even exclude him- 


ſelf or his iſſue from the eſtates in the other 


parts which he has by way of Remarnder, 
From the ſame principles, it follows, 
| 1 that 


S 
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that if two of theſe three tenants in tail, 
ſuffer a common recovery of their twothird 
parts, and the third levies a fine of his third 


part, the title is open to the objection 


that thoſe who fuffered the recovery fill 


have a remainder in the ſhare of the perſon 


who levied the fine; becauſe that fine does 


not operate with effect to bar theſe Remain- | 


ders; and it alſo follows, that the recove- 
ries being a bar of all Remainders in the two 


third parts of which they are fuffered, the 


third tenant in tail and his iſſue have no 
exiſting title to theſe two parts, though the 
fine levied by this tenant in tail is confined 


to his original third part. Suppote one 


of ſeveral tenants in tail, with Crofs Re- 
mainders, to be defirous of {cling his eſtate 
throughout the different parts of the lands, 


and let it be confidered what is the proper 
mode of aſſurance for transferring theſe 


eſtates. Of that part of which he is te- 
nant in tail in poſſeſſion he may ſuffer a 


Common Recovery; and that recovery 


will be effectual to bar all the Remainders 
in the ſhare of which he 1s ſciſed in this 
manner. A good title therefore may be 


made to this part of the land. The re- 


maining 
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maining parts of the land are held for 


eſtates by way of remote Remainders. Of 
theſe parts, he alone cannot ſuffer a recovery, 
which will be good even againſt his own 
iſſue, much leſs againſt thoſe in Remainder. 


As the freehold of theſe ſhares is not in 


them his recovery would be void for want 
of a tenancy of the freehold. By a fine he 
may dock his eſtate tail in the ſhares of his 


' companions, and convey to a purchaſer that 


degree of intereſt which he has in their 
ſhares. The ownerſhip under that con- 
veyance will be liable to be defeated by the 
alienation of the other tenants in tail, by 
their ſuffering a common recovery. Theſe 
obſervations however will ſhew, that in a 
caſe, with theſe circumſtances a purchaſer 
cannot rely either upon a fine of the whole, 
or a common recovery of the whole. He 


_ ought to require a recovery of thoſe parts, 


of which the tenant in tail is ſeiſed in poſ- 


ſeſſion, and a fine of thoſe parts of which 


he is ſeiſed by way of Remainder, with a 
covenant to ſuffer a common recovery 
when the eſtate tail of theſe parts ſhall fall 
into poſſeſſion. In theſe caſes it is taken 


for granted, that the other tenants in tail 


do 
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do not concur in the alienation. When 
their concurrence is obtained, a common 
recovery duly ſuffered; or admitting them 
to have the immediate reverſion or remain- 
der expectant on their eſtates tail, a ſine, 
with proclamations levied by all of them, 
will complete the title to the fee ſimple. 
On the modes of alienation by a tenant in 
tail, andon the effect of the aſſurances made 
by them, ſome practical obſervations will 
be offered in the next note. 
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On the Effect of Fines, Becoveries, and 
other Allurances in Fee, bp Tenant 
in Tail. 


By the ſtatute de donzs, it is provided, 
that a Fine levied by tenant in tail ſhall, 
½½ jure, be of no effect. In the conſtruc- 
tion of the ſtatute, it was held, that the 
fine was not actually void. It was only 
voidable ; and even this reftraint has now, 
under certain circumſtances, been abro- 
ated. Notwithſtanding the ſtatute, te- 
nant in tail, continued owner with a power 
ef alienation in fee, fubject to be defeated 
by his iſſue, and thoſe in remainder or re- 
verfion. The mvention of Common Reco- 
veries, and the ſtatutes making fines with 
proclamations a bar to the iſſuc, have put 


the iſſue completely in the power of their 
anceſtor. And it is of particular import- 
ance (becauſe the ſubject frequently occurs 
in practice) to mark with preciſion, the 
diſtinct eſtates which pals by the convey- 

ANC2 
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ance of tenant in tail, when it imports to 
be a diſpoſition of the „„ 


Firſt, A common recovery by tenant in 
tail, (if duly ſuffered) has the effect to bar 
his eſtate tail, and all Remainders over, or 
reverſion depending on that eſtate, and all 
conditions, and collateral limitations, an- 
nexed to the fame. And no condition or 
limitation, either in a common law con- 
veyance, er in a conveyance under the 
ſtatute of uſes, or in a declaration of uſes or 
in a will, can take from tenant in tail the 
right of aliening, by a common recovery. Its 
operation in effect is to enlarge the eſtate tail 
into a fee-ſimple. But by ſufferng a icommon 
recovery, tenant in tail cannot derogate 
from his own acts, or diſcharge the fee ac- 
quired under the recovery, from the in- 
cumbrances which affected the eſtate-tail. 
In effect, the time of the eſtate- tail con- 
tinues, and the operation of the recovery 
is to take from that eſtate the privileges 
and qualities annexed to the ſame, by the 
ſtatute de donis, in favor of the iſſue, and 
the reverſioner or remainder-man. It is 
q mode of aſſurance by which tenant in 
tail, may alien in fee-ſimple. : 


Secondly, 
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Secondly, a fine muſt be conſidered either 
as creating a diſcontinuance, or operating 


merely as a conveyance. In the firſt in- 


ſtance, it carves out a new title in fee- 
fimple, without conveying the title under 
the old fee- ſimple. In the other inſtance, 
a fee, determinable on the failure of the 
iſſue, inheritable under the intail is con- 
veyed. A feoffment has the like opera- 
tion, with the like diſtinction between its 
effect as a conveyance, and as creating a 
41ſcontinuance. 


: Thirdly, aſſurances by leaſe and releaſe, 


confirmation in enlargement of an eſtate, 


grant, bargain and fale, covenant to ſtand 
ſeiſed, are all mere modes of conveyance; 


and all theſe aſſurances have their effect by 
paſſing a fee determinable on the death of 


the tenant in tail, and the failure of thoſe 
iſſue who are inheritable to his eſtate. 


On a conveyance by fine, it muſt allo 
be obſerved, that if the fine is levied with 
proclamations, purſuant to the ſtatutes of 
4 Hen. 7. and 32 Hen. 8. the right of the 
LE iſſue 
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iſſue under the intail, will be wholly de- 
feated ; but when the iſſue are not barred, 
(and they are not barred, unleſs there is a 
common recovery or, fine with proclama- 
tions, or, in ſome ſpecial caſes, a warranty,) 
they, on the deceaſe of the tenant in tail, 
by whom the alienation is made, may, by 
their entry, when there is no diſcontinu- 
ance, and by their action, when there is a 
diſcontinuance, defeat the eſtates of the 
perſon claiming under the alienation of 
the tenant in tail. 


This obſervation equally applies to all 


the other modes of conveyance already 
enumerated, and which operate by way 
or in the nature of a grant. On the extent 
of the eſtates which actually paſs by theſe 
modes of aſſurance, there are ſeveral diſ- 
tinctions. | 


Firſt, the recovery of tenant in tail, 
alſo his fine, or his feoffment, when it. 
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creates a diſcontinuance, paſles an eftate 


in fee- ſimple; and his feoftment or fine not 


operating by way of diſcontinuance, and 
all the other modes of aſſurance of the 


third 
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third claſs, paſs determinable fees. For 
in point of Jimitation of time, the eſtates 
taken under a common recovery, or a diſ- 
continuance by fine or feoffment, will not 
determine till the title is impeached, conſe- 
quently the eſtate is a/o/ute, though it may 


be defeafible ; for a diſtinction deſerving 


of notice muſt be made between eſtates 
Which are determinable, and eſtates which 
are defeaſible. On the other hand a con- 
veyance by ſine, or feoffment, or by leaſe 
and releaſe, &c. paſſes a fee of the ſame 
extent only in point of time, as the eſtate _ 
of the tenant in tail, by whom the convey- 
ance is made; and therefore this eſtate 
will determine when there is a failure of 
the iſſue inheritable under the intail. 


The determination of an eſtate depends 
on its limitation; in other words on the 
time for which it is to continue; and, 
of neceſſity, the eſtate muſt determine 
when it has filled the meaſure of its 
duration. That an eſtate is defeaſible, 


muſt ariſe from ſome quality annexed to it, 


as from the circumſtance of its being at- 


tended with a condition, or from the na- 


ture 
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ture of the title as being open to claims of 


perſons who may impeach it. But a fee- 
ſimple, though defeaſible, has not any fixed 
boundary for its determination. It will 
continue for ever, unleſs the claims of thoſe 
who have a better title are enforced. 
Theſe conſiderations lead toſome obſer- 
vations on the inſtances in which preference 
is to be given to a fine or common recovery 
as a proper aſſurance by a tenant in tail, 
who is merely tenant in tail; and alſo by 
a tenant in tail who is alſo the owner of 
the immediate reverſion or remainder 


un fec. 


As often as any eſtate 1s inter- 


poſed between the eſtate tail and the re- 
verſion or remainder in fee; and alto as 
often as the reverſion or remainder in tee is 
ſubject to any charge or incumbrance which 
does not affect the eſtate tail; ſo often a 
common recovery is abſolutely neceſſary 
to free the title from objections. A fine 
would be an improper aſſurance. In the 
firſt caſe it would not extend to bar the 
intermediate eſtates; and in the ſecond 

caſe 


31 


to accelerate the right of thoſe in whoſe 


in fee. Some advantages are certainly to 


levying a fine in vacation, and with that 


of convevance by tenant in tail. To 
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caſe its effect would be to merge the eſtate 
tail in the reverſion or remainder in fee; 
to accelerate that eſtate, and conſequently 


favor charges or incumbrances have been 
created upon the reverſion or remainder 


be derived from a fine which are not com- 
mon to a recovery. The convenience of 


expedition with which it may be paſſed 
through its different ſtages, renders it fre- 
quently the moſt eligible aſſurance. Its 
operation to bar ſtrangers by non- claim, 
alſo gives it a claim to preference over a 
common recovery, as often as the ſame 
effect can be obtained from a fine as from 
a recovery, conſidered merely as a form 


draw the line, in which, with a view to 
all caſes, it is moſt prudent for a tenant in 
tail to convey by fine in preference to a 
common recovery, 1s attended with ſome 
difficulty. Every caſe muſt depend ma- 
terially on its own circumſtances Theſe 
diſtinctions however may be taken. 


A com- 
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A common recovery is the proper aſ- 
ſurance by tenant in tail, 


1ſt, When he 1s merely tenant in tail. 


2dly, When he has the remainder or 


reverſion in fee, by deſcent. 


3dly, When he has the remainder or 


reverſion in fee, either by purchaſe 
or deſcent, and that eſtate is affected 
by ſome charge or incumbrance 
which does not affect the eſtate tail. 


4thly, When there is an intervening 
eſtate between his eſtate tail, EY 
his remainder or reverſion 1 in fee. 


And a-fine is the proper aſſurance by 
tenant in tail, when he himſelf has created 
the intail, and has alſo the remainder or 
reverſion 1n fee immediately expectant on 


the eſtate tail, and there are no charges or 
incumbrances impoſed on the e p 
or reverſion in fee, which do not equally 


affect the eſtate tail. 


Theſe points involve learning of a very 
curious nature. They are alſo the ſubject 
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of every days practice. An elucidation of 
the obſervations already made, may on this 
account be uſeful to thoſe ſtudents, to 
whom, from their inexperience, the reaſon 
of the diſtinctions may not be immediately 


obvious. 


Firſt, A common recovery is the only 
mode of aſſurance, by which a tenant in 
tail can enlarge his eſtate tail into a fee- 
ſimple. This will appear from the ob— 
ſervations already made. A fine levied 
by a perfon merely tenant in tail, will not, 
in point of conveyance, enlarge his eſtate 
tail into a fee-ſimple. It will confer a 


title to a determinable fee; in other words 


to an eſtate to continue as long as there 
ſhall be iſſue inheritable under the intail: 
conſequently under theſe circumſtances, 
preference is to be given to a common re- 
covery. In ſhort, a fine if intended to 
convey the fee- ſimple merely under the 
ownerſhip of an eſtate tail, would be an 
improper and ineffectual mode of aſſurance. 
There are caſes in which a tenant in tail 
is incapable of ſuffering a common reco- 


very, for want of the concurrence of the 
perſons 
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perſons in whom the eſtate of immediate 
freehold 1s veſted. In theſe caſes of ne- 
ceſſity there is no option between a fine 
and a recovery; and for this reaſon the te- 
nant 1n tail, or thoſe who are content to 
purchaſe from him, muſt for the preſent 
be ſatisfied with the limited effect of a 


| fine; fince it is an effectual, and at the 
ſame time the only, mode of aſſurance, by 


which the tenant in tail can bind his 


own iſſue. After the determination of the 
previous eſtate of freehold, the title may 


be completed by a recovery, ſuffered by the 
tenant in tail, or if dead, then as it is 
now generally underſtood, by a recovery 


ſuffered by his iſſue. 


Secondly, When tenant in tail has the 
Remainder or reverſion in fee by deſcent, a 
recovery is certainly the more eligible mode 


of aſſurance, although there are no 1uter- 


vening eſtates between the fee and the 


eſtate tail; and although it is well aſcer- 
tained, that the Remainder or Reverſion in 


fee is not incumbered. Under theſe cir- 
cumſtances the efficacy of a fine to give a 
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good title in fee-ſimple, would depend on 
the facts, 


Fir//, That the remainder or reverſion 
in fee, expectant on the eſtate tail, is ac- 
tually veſted in the tenant in tail, and not 
in any perſon claiming under a conveyance 
or deviſe by his anceſtor. | 


Secondly, That the anceſtor hath not 
given any bonds judgments Sc. which are 
a lien on the remainder or reverſion in 
fee, or will give a remedy againſt the heir 
in reſpect of the eſtate deicended, 


Thirdly, That there are no intervening 
eſtates capable of taking effect. 


All theſe points, except the exiſtence of 
bond debts, which are binding on the heir 
perſonally, without affecting the aſſignee, are 
material to a purchaſer ; and he will expect 
to be fatisficd on theſe heads. At a diſtant 
period it may be difficult to give ſatisfactory 
information on theſe points in anſwer to 
the enquiries of a cautious purchaſer. To 
ſuperſede the neceſſity of theſe enquiries, 
it is 5 always advifable, and all things con- 


Gerd 


On the Effet of Fines, Recoveries, ec. 


ſidered, leſs expenſive, that a recovery ſhould 
be ſuffered as a certain and effectual means 
of completing the title. It ſhortens the 
deduction of the title, by barring the re- 
maider or reverſion in fee, and putting 
the ſame altogether out of the queſtion, 
and making the right of the tenant in tail, 
the only criterion of the validity of the 
title; while, if the title depends on a fine, 
inſtead of a common recovery, it is equally 
neceflary to deduce the title from the te- 
nant in tail, and alſo from the ſucceffive 


owners of the reverſion, or remainder in_ 


fee. There is an ownerthip ariſing from 
two diſtinct eſtates and the title is conſti- 
tuted of the united ownerfhip under thetic 
eſtates. It is therefore neceſſary that the title 
to the reverſion, as well as to the ettate 
tail, ſhould be traced to its fource, through 


every channel in which the revertion has 


paſſed. 


Thirdly, When the tenant in tail has the 


remainder or reverſion in fee, either by 


purchaſe or deſcent, and the reverfion or 
remainder is affected by fome charge or in- 
cumbrance which does not affect the eſtate 
tail, a recovery is the only fafe and effec- 
Ds. + 
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tual mode of aſſurance. It over-reaches 
and bars the reverſion or remainder in fee, 
and all charges and incumbrances depend- 
ing on that eſtate. The effect of a fine 
would be to take from the eſtate tail, the 
privileges annexed to 1t in favor of the 
iſſuc, by the ſtatute de donis; and the time 
of the eſtatc tail would merge in the time 
of the reverſion or remainder in fee, and 
the charges and incumbrances affecting 
the reverſion or remainder would become 
a charge on thoſe tb whom that eſtate, 
thus accelerated, gives a right of poſ- 


ſeſſion. 


Fourthly, When there is an intervening 
eſtate between the eſtate of tenant in tail 
and his reverſion or remainder in fee, a 
common recovery 1s the only means, by 
which the intervening eſtate can be de- 
feated. A fine would operate on the eſtate 
tail, and turn that eſtate into a baſe or de- 
terminable fee. In all theſe caſes there- 
fore a common recovery is certainly in- 
titled to preference over a fine. In many 
caſes indeed, as has been alrcady obſerved, 
a fine would be incttectual for the purpoſe 
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of giving a good title in fee- ſimple; but 
when the tenant in tail himſelf has created 
the intail, and has alſo the remainder or 


reverſion in fee immediately expectant on 


that eſtate, and there are no charges or in- 
cumbrances impoſed on the remainder or 
reverſion in fee which do not equally affect 
the eſtate tail ; then, and then only, prefer- 


ence may ſafely be given to a fine. No 


end 1s to be attained by means of a com- 
mon recovery which, under theſe circum- 
ſtances, will not be equally attained by 
means of a ſine. Since the eſtate tail is 
chargeable with the incumbrances affect- 
ing the reverſion or remainder in fee, the 
time of the eſtate tail, when enlarged into a 
fee-fimple, by the peculiar and extenſive 
operation of a common recovery, would, 
to the extent of the whole fee-{imple, con- 


tinue chargeable with theſe incumbrances 


ſince the eſtate tail was ſubject to them. 
Under a fine, and the merger of the eſtate 
tail, the incumbrances would affect the old 
fee-ſimple, preciſely in the ſame manner, 
and to the ſame extent, as they would af- 


fe the fee- ſimple derived out of an eſtate 


tail, The only difference is that in one caſe, 
D 4 the 
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the continuing eſtate is the old fee-ſimple, 
in the other caſe it is, in point of legal 
ownerſhip, a new fee-fimple depending on 
the title to the eſtate tail ; although, with 


a view to its deſcendible qualities, the 


eſtate ariſing from the uſes declared of the 
recovery, will be conſidered as part of the 


old dominion. But as the title to the 


eſtate tail, and to the fee-ſimple out of 
which that eſtate was created, are the 


ſame in all material circumſtances; and the 


exiſting incumbrances extend to both eſtates, 
the change of the eſtate tail into a fee- 
ſimple; or the merger of the eſtate tail 
in the old fee- ſimple, makes no alteration 
in the rights of the parties or of any other 
perſons. Though in ſome caſes with a 
view to the devolution in a courſe of deſ- 
cent, it is material to diſtinguiſh between 
the old fee- ſimple, and the new fee-ſimple, 
yet, on an accurate inveſtigation of the 
ſubject, it will be found that a fee · ſimple 
derived from an enlargement of an eſtate 
tail is in fact and in title, the ſee-Himple out 
of which the eſtate tail was created. The 
right of excluding the intereſts of the per- 


ſons who have the reverſion or remainder 


after 


On the Effeit of Fines, Recoveries, cc. 


after an eſtate tail, is merely a privilege 
and quality annexed to the eſtate tail. 


In all the caſes of a fine which have 
been noticed, the obſervations muſt be un- 
derſtood of a fine with proclamations. And 
in all the caſes of a recovery it muſt be 
underſtood that the eſtate tail was created 
by a perſon who was the owner of the fee- 


ſimple, 
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On the Ditterence between Merger, 
Extinguichment, and Bemitter. 


M ERG ER is the annihilation of one 


_ eſtate in another. 


Extinguiſhment 1 is the annihilation of a 
collateral thing in the thing itſelf out of 
which it is derived. A rent, a common, 
or a ſeignory may be extinguiſhed. That 
the eſtate in the rent, common, or ſeig- 
nory ceaſes, is the conſequence of the ex- 
tinguiſhment of the thing itſelf; for when 
the thing ceaſes, the eſtate therein muſt 
alto ceaſe. Under the doctrine of merger, 
the thing or ſubject may continue, after 
the annihilation of one eſtate in another; 
for, notwithſtanding the annihilation of the 
eſtate, the thing continues, and the effect 
of the merger 1s only to involve the time 
of one eſtate in the time of another 
eſtate ; or at the utmoſt to accelerate the 
right of poſſeſſion under the more remote 
eſtate. | | 
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On the Difference between Merger, At. 


Perhaps the doctrine of remitter may ap- 
pear to have ſome connection with the 
learning on merger. An attentive exami- 
nation of the two ſubjects will ſhew that 


there is a wide difference in the mode in 


which merger and remitter ſeverally ope- 
rate. Remitter is the ſame in effect as 
to rights and zitles, which merger is of 


eſtates, and extinguiſhment is of /hings. 


The doctrine of remitter proceeds upon 
the ground, that the poſſeſſion 1s caſt on an 
innocent perſon, who has an exiſting title 
to the poſſeſſion, or, in the pithy language 


of the law, an entry congeable; or that the 


freehold is caſt on a perſon who has a right 
remediable, and who has done no act by 
which he has eſtopped himſelf to inſiſt on 
his ancient title; and then as often as the 


poſſeſſion when the entry is congeable; : 
or the immediate freehold when the right 


is remediable, devolves to that perſon by 
act of law, or is veſted in him by the act 


of the parties without his concurrence or 
voluntary conſent; or at a time when that 


perſon, as in the caſe of an infant, &c. is 
under an incapacity of giving aſſent to any 
act which would be to his prejudice ; the 


law 
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law of ittelf reſtores the party tothe eſtate, to 
which he had a fubliſting right of poſſeſſion, 
at the time when he entered; or a fub- 
fiſting right of action at the time when 
the freehold devolved to him. By this 
means the law denies that the eſtate under 
which, in the one caſe he entered into poſ- 
ſeſſion, and in the other caſe became ſeiſedof 
the freehold, has any exiſtence. Remitter 
univerſally ſupplies the place of an entry, 
when an entry is lawful and is made; and 
of an action, when an action might be 
maintained; and it places the rightful 
owner in the ſituation of the perſon againſt 
whom the action ought to be brought; and 
it redreſſes an injury done to the perſon in 
whom the right refides and who is thus put 


into poſſeſſion, or obtains a ſeiſin of the 


freehold in the ſame manner and to the 
fame extent in which he could reſtore 


himſelf to his eſtate by means of an entry 


or an action. The reſtitution of right, by 
mere operation of law, is given in licu of an 
entry, when an entry is lawful and might bc 
made; and of an action when an action 
mightbe maintained; andit ſuppliesits place 
and has all its effects; and it is given upon the 
| principles 


8 * 


On the Difference between Merger, at. 
principles of juſtice, that the right of entry 
being in the perſon in actual poſſeſſion, or 
the right of action being in the perſon who 


has ſeiſin of the freehold, there is no one, 


in one caſe, upon whom the rightful owner 
can enter, or in the other caſe, againſt 
whom he can bring an action, and there- 
fore the law ought to place the party pre- 
ciſely in that ſituation, to which his entry 
or action upon the ground of his former 
title, would reſtore him: to the intent, that 


if any perſon will controvert the title in 
an action, the mere right, as it ſubſiſts 
between the parties, may be diſcuſſed and 


decided. 


From the Writings of Lilileton and his 
learned commentator, it will appear that the 
object of the law of remitter is to reſtore 
the party to his ancient title. Thus re— 
mitter puts an end to a' defeaſible eſtate. It 
feats the perſon in whom the right reſides 
in his former ownerſhip, and gives him 


the tenancy upon the footing of his antient 
right. It revives the ſeiſin under that 


title in favor. of, the perſon in whom 


the poſſeſſion or the freehold becomes veſted 


under 
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On the Ditkerence between Merger, kt. 


under a defeaſible eſtate. Merger on the 


contrary puts an end to a ſubſiſting eſtate, 
held by good title, and accelerates the 


right of poſſeſſion under a more remote 


eſtate reſiding in the ſame perſon. 


E 


Oblervations on Eſtates conſidered as 


Executed and Executozy, Ueſted and 
Contingent. 


Esrarzs have generally been dnl 


into 


Veſted Eſtates. 


Contingent Eſtates, 


and, from the writings of the moſt 
eſteemed authors, it may be collected to 
have been their opinion, that the terms 


veſted and contingent, applied to all the : 


variety of eſtates, ſo that every eſtate muſt 
be either veſted or contingent. 


Thus 
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Oblervations on Eltates, dc. 


Thus according to Mr. Frarne. 
« When we conſider eſtates with regard to 
the certainty and time of the enjoyment 
of them, we may diſtinguiſh them into 


1 in Poſſeſſion, 


veſted? E [ Reverſions, veſted 
| Remainders, ſuch 
| 2A Executory Deviſes, 

Future Uſes, Con- 
| ditional Limitations 
| in Intereſt, as{ and other future 
| Intereſts as are not 
referred to, or made. 
to depend on, a pe- 
| riod or event that 
is uncertain. | 


* 


* Eſtates. 


' Contingent Remain- 
| ders, and ſuch Ex- 
| | ecutory Deviſes, Fu- 
z | ture Uſes, Condi- 
12 Limitations, 
and other future 
Intereſts as are re- 
ferred to, or made 
to depend on, an 
Event that is un- 
| certain.” 


{ contingent, as 


The terms veſted and contingent, cer- 
tainly apply to the circumſtances under 
which eſtates are, on the one hand, ts con- 

fer a right of preſent or future enjoyment, 
| and, 


- Obſervations on Eſtates, dc. 


ad, on the other hand, a future right of 


future enjoyment. But it is ſubmitted that 


theſe terms, in their appropriate ſenſe, are | 


not ſufficiently extenſive to diſtinguiſh all 
the claſſes of eſtates. On a minute exa- 
mination of the ſubje&, it will be found 
that eſtates neceſſarily require a further 
diviſion into eſtates | 


11t. Executed, 


2d. Executory. 


The difference between eſtates executed 
and executory, and veſted and contingent, 
as between themſelves, will be examined 
in this note. 


An eſtate executed is when there is a 


preſent and immediate right of preſent or 


future enjoyment. The term, in this ſenſe, 
applies to veſfed eſtates, as diſtinguiſhed 
from eſtates in contingency. In another 


ſenſe it applies to the time of enjoyment ; 


and, in this application, an eſtate is ſaid to 
be executed, when it confers a preſent right 
of preſent enjoyment. Every eſtate which 
is executed, neceſſarily gives a veſted in- 

TM; 2: tereſt. 
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tereſt. That the eſtate is executed in poſ. 


rignt of preſent or future enjoyment, 


point of intereſt: and when the right of 


legal application of the term, may be 


Oblervattons on Cliates, cc. 


ſeſſion, or merely in intereſt, and not 
in poſſeſſion, Will depend on the circum- 
ſtance that it does or does not confer a 


When the right of enjoyment in poſſeſſion 
is to ariſe at a ſuture period, the eſtate is 
executed only; that is merely veſted, in 


immediate enjoyment is annexed to the 
cſtate, then, and then only, is the eſtate 
executed in poſſeſſion. 


An executory eſtate, according to the 


neither veſted*or contingent, but of a 
peculiar nature; as an executory eſtate by 
deviſe, or by ſpringing uſe, to. commence 
at a time, or upon an event, which certainly 
will happen; or as a term for years Which 
in point of intereſt is to commence from a 
future, but certain, period, and, on that ac- 
count is generally called an intereſſe termini; 
becauſe it does not give a preſent term, but 
only an intereſt in a tem, 


All contingent eſtates are execu- 


tory. A veſted eſtate may be executoty 
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as far as relates to the poſſeſſion, at the 


ſame time that it is clearly veſted in point 
of intereſt. Again, an eſtate by executory 
deviſe, ſpringing uſe, &c. while it con- 


tinues executory, and does not depend for 
effect on a contingent event, is neither 
veſted nor contingent. The intereſt 
which it paſſes is not preſet, ſo that it may 
be granted, and therefore the eſtate is not 
veſied. It does not oive a right to ariſe 
upon a contingency, and for that reaſon it 


is not contingent. That an executory de- 


viſe may give a contingent intereſt, it muſt 


be referred to a contingent event, before it 


can take effect as a veſted. intereſtdr muſt 


be limited to an uncertain perſon; and 


even, under theſe circumſtances, it retains 
the name of an executory deviſe. 


Alſo an interefſe termini not depending 


on a contingency, may be of the ſame par- 
ticular deſcription ſo as not to be veſted 
or contingent. But as theſe eſtates ariſe 
rather by contract for the poſſeſſion, as 
diſtinguiſhed from the regular and orderly 


limitations of eſtates of frechold, and as the 
reaſon for which intereſts of a freehold qua- 
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lity were regulated by the feudal law of 
the country, does not apply to. terms of 
years which are intereſts of a chattel qua- 
lity, theſe future exccutory intereſts for 


years are aſſignable. 


An eſtate which is executory may give 
either a fixed or contingent intereſt. With 
reference to the poſſeſſion, an eſtate of this 
ſort does, from its peculiar nature, confer 
a right of future enjoyment. The differ- 
ence to bring it to a point, is, all execute 


= ry eſtates are not contingent; and all con- 


tingent eflates are executory, For this rea- 
ſon it is neceſſary to diſtinguiſh between 
thoſe eſtates which are executory and not 
contingent ; and thoſe eſtates which are 
contingent and neceſſarily executory. 


An eſtate is contingent only, when it is made 
to depend for effect, on an event which may 
not happen, or may not happen before the 


determination of the eſtates of frechold, 


with which it is connected as a remainder, 
and by which it is conſequently preceded and 
ſupported; or when it is limited to a perſon 


not in being, or not preciſely aſcertained. 


The 


f 
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The executory eſtates which have been men- 


tioned are of neither deſcription; and there- 
fore, notwithſtanding they are executory, 


they are not contingent. All muſt acknow- 


ledge that an eſtate, executory in point of in- 
tereſt, gives no immediate right, ſo that the 


owner may be faid to have ſeifin of that 


eſtate; yet it does not always neceſſarily 
depend on an uncertain event, whe- 


ther an eſtate. which is executory ſhall 


ever confer a fixed right of enjoyment. 


A deviſe of an eſtate of freehold, to com- 


mence at a future day, as the 4th day of 
next May; or upon an event which cer- 
tainly will happen, as the death of B; 
gives an exccutory intereſt; in other words 
au intereſt which is not exccuted immedi- 
ately ſo as to be yeſted. It follows, that 
there clearly is a diſtinction between 
eſtates which makes it neceſſary to conſider 
them as veſted or contingent, executed or 


exccutory; for an eſtate which is executory, 


may be neither veſted or contingent, and 


yet give a certain and fixed right of future 
enjoyment. Mr. Fearne, indeed, in the 


paſſage quoted from his valuable treatiſe 
(and the weight impreſſed by the authority 
E 3 of 
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of his Name is very ſenſibly felt) ranks fu- 
ture uſes, and all ſuch conditional limita- 


tations, and other future intereſts, as are 


not referred to, or made to depend on, a pe- 
riod or event that 1s uncertain, among 


eſtates veſted in intereſt; and, if he is right 


in this poſition, the terms vetted and con- 
tingent, embrace cvery deſcription of 
eſtates. Ilaving ſubmitted theſe obſer— 


_ vations to the reader, he muſt judge for 


himſelf. To afliſt him, an outline will be 
given of the nature and different qualities 
of eſtates which are veſted, and eſtates 
which arc contingent. Some obſervations 
will alſo be introduced concerning eſtates 
executed and executory, in the ſenſe in 


which theſe terms have been applied. 


But, in the firſt place, it will be proper 
to remark that eſtates veſted in intereſt are 
alſo ſaid to be executed; and eſtates which 
are contingent are ſaid to be executory. 
Theſe terms are uſed with reference to the 
certainty of the right of enjoyment. In 
this ſenſe an eſtate which is veſted is exe- 
cuted as to that right; while an eſtate 
which is contingent is only executory. 

| | And 
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And it muſt be remembered, that all 


eſtates which are executed, admit*of trant- 
fer by alienation ; ſome abſolutely, others 
ſub modo. Eſtates which are contingent, 
or exccutory, are not the ſubject of aliena- 


tion by any other means than by devite. 


An eſtate which 1s executory or con- 
tingent, confers a. power of teſtamentary 
diſpoſition, At law it cannot be transferred 


by deed. Intereſts of this ſort may be re- 


leaſed or extinguiſhed; or bound by eſtop- 
pel; and a diſpoſition to a purchaſer for a 
valuable conſideration, will moſt probably 
be ſuſtained in equity. 


A veſted eſtate gives a certain, fixed, and 


immediate right of preſent or future en- 
joyment; that is an intereſt clothed with a 
preſent and exiſting right of ahenation. 


For by a veſted eſtate 1s to be underſtood 
an intereſt clothed with a legal or equitable 
ſeiſin, which enables the perſon to whom 


the intereſt is limited, to exerciſe the right 


of preſent or future enjoyment immediately 
in point of eſtate. The intereſt, whether the 
lame is to intitle the owner to the poſſeſſion, 
how, or at a future period, is fixed and 
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preſent, fo that the right of ownerſhip over 


the land, or other ſubject of property to 
the extent of the eſtate limited therein, 
may be allened. An eſtate which is veſted 
is directly the contrary of one which is 
contingent, and the terms veſted and 
contingent, uſed in reference to the cer- 
tainty that eſtates intitle the owner to the 
enjoyment of a preſent intereſt, are op- 
poled to each other in contradiſtinction. No 
veſted cſtate can be deemed contingent; 
and no contingent eſtate can be deemed 
veſted. Again, every eſtate which is exe- 


ecuted, ncceſſarily paſſes a veſted intereſt, 


On the other hand, no intereſt can be al- 
lowed to be veſted while it gives an eſtate, 
which, in point of intereſt, is executory. 
The notion of an executory eſtate, is irre- 
concilable with the idea of a veſted intereſt. 
At the ſame time, many intereſts which are 
executory are not contingent. It follows 
that the terms executed and executory, 


contraſted to each other, have one ſenſe 


at leaſt peculiar to themſelves, and no! 
common to the contraſted terms veſted and 
contingent. An executory deviſe, or ſpring- 
ng uſe, to give an eſtate at a future pe- 
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riod, or upon an event which certainly will 


happen, does not, it is ſubmitted, paſs a 


preſent, though it gives a fixed, r1ght of en- 
joyment. Notwithſtanding the right of 
enjoyment 1s fixed, and does not depend 
on an event, the intereſt which is limited 
will not be clothed with a legal feiſin *till 


the ſtated period ſhall arrive, or the pro- 


poſed event ſhall take place. Till the 
arrival of that time, or the riſe of that 
event, the perſon to whom the limitation 
is made, has no legal title; he has not a 
veſted intereſt, becauſe he has no /e;/in,'or 
in other words, ſuch preſent right as will 
enable him to exerciſe an immediate act 
of ownerthip, by a diſpoſition, by a common 
law conveyance. 


A contingent eſtate gives a right of en- 


joyment to ariſe upon an event, expreſſed, 


or implied by law, and it is not certain 
that the event will take place. The cir- 


cumſtance that the remainder is to take 


place upon the event which is to deter- 
mine the preceding eſtate, or independent 
of the determination of that eſtate, is to- 
tally immaterial, as long as an event, which 
will 
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will not certainly happen, is to ariſe before 
the eſtate to commence upon that event, 
is to take effect and veſt in intereſt. If 
C. at is Rome, it is not certain that he will 
return, and for this reaſon the eſtate li- 
mited to commence upon that event, 1s 
contingent. And when C. has an eſtate 
determinable on his return from Rome, and 
a Remainder is /imited to commence upon 
that event, the Remainder is contingent, 


But it is not contingent merely becauſe it 
is to commence upon the determination of 


that eſtate, but becauſe the determination 
of the preceding eſtate, is to be occaſioned 
by an event, and the Remainder is to com- 
mence on that event, 


Remainders to take effect eventually; 
eſtates to ariſe, either by ſpringing or ſhift- 
ing uſe or executory deviſe, upon an event 


which will not certainly happen; are all 


contingent eſtates, till the event upon which 


they are to give a certain fixed right of 


prefent or future enjoyment ſhall ariſe. 


All eſtates which depend for effe on 


the doctrine of exccutory deviſes or of 


ſhifting 


[2 
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ſhifting or ſpringing uſes, are not contingent. 
Neceilarily they are executory and not 


veſted, and they will be contingent or not 
according to the diſtinctions which have 
been taken; namely, the circumſtance that 


they give an eſtate upon an event which 
certainly will or will not happen. 


The eſtate paſting by a limitation which 


does not give a fixed right of preſent or 
future enjoyment, is therefore contingent, 


becaule it is uncertain, and depends on an 
event which will not certainly happen, 


whether the limitation, even in the order 


and at the time, when it is to take place, 
will ever confer ſuch right of enjoyment. 
As ſoon as the event ariſes which the li- 
mitation deſcribes, and on which the eſtate 


is to veſt in intereſt, the eſtate becomes 


veſted; for it no longer remains uncertain 
whether the eſtate will give the right of 


enjoyment in poſſeſſion, when the poſſeſſion | 


ſhall be vacant. 


This is equally true in regard to limita- 
tions by way of remainder, and limitations 
to takę effect under the learning of execu- 

tory 
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tory deviſes, and ſpringing and fhifting 
tles. . 


[t is not the uncertainty of enjoyment in 
future, but the certainty of the right to 
that enjoyment, which makes the difference 
between an eſtate veſted in intereſt, and 
one which is contingent It is the cer- 
tainty and fixed right of having the en- 
joyment at the time when the poſſeſſion 
ſhall fall in the one caſe; and in the other 
caſe the uncertainty of having this right 
at that time; which are univerſally the 


_ characteriſtics and diſtinguiſhing features 


of a veſted eſtate, and an eſtate in contin- 
gency; but ſtill it follows from the nature 
of executory deviſes, and ſpringing uſes, 
that when they do not operate immediately 
on the freehold, they are not veſted, though 
they may not be contingent. In theſe 
cafes the fee deſcends to the heir at law, 
till the will, or remains in the owner till 
the delcaration of uſes can draw the ſame 


from him, either entirely or by portions, 


The tenant of a veſted eſtate has a pre- 
ſent and certain intereſt, This intereſt | 
though 
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though it may not yield him any immediate 
profit, becauſe it does not intitle him to 
the poſſeſſion at this inſtant, gives him the 
ownerſhip of the land for the time com- 
priſed in his eſtate; and that'ownerſhip may 
be exerciſed by an immediate diſpoſition 
of the land to be enjoyed in future, at the 
time when he is to be entitled to the poſ- 


ſeſſion, in right of his eſtate, according to 


the limitation under which he claims, and 
the relative ſituation of his eſtate in re- 
ference to the intereſt of other perſons. 


A contingent eſtate gives no certain nor 
mmediate right to the land. An intereſt 
executory in point of eſtate, may give a cer- 
tain right of enjoyment, but that intereſt 
cannot, in point of eſtate, and right of 


alienation, otherwiſe than by /, (and in 


this particular executory eſtates and eſtates 
in contingency, are upon the ſame footing) 
be immediate. Till the event marked by 


the limitation of a contingent eſtate, takes 


place, it is dubious and uncertain whether 
the limitation will at any time confer the 
right of enjoyment; becauſe it 1s not cer- 
tain that the event upon which the eſtate 
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is to commence, will ever ariſe. This is 
equally true in application to eſtates to 
take effect on a contingency, either by 
executory deviſe, or ſpringing uſe. 


Eſtates which are contingent, by reaſon 


that the limitation deſcribes an event which 
will not certainly ariſe, alone fall within 


the literal terms of the deſcription already 
given of intereſts of this denomination, 


Firſt, Becauſe it is li- 
mited to a perſon not in 


efſe, as a child before it is 


born; and in this caſe the 


eſtate cannot veſt till the 


perſon to whom it ie . 
mited is born. 


Secondly, Becauſe the 
perſon, though born, is 


not aſcertained; as the ſur- 
| vivor of feveral perſons ; - 


or the heirs of a perſon 
who 1s living. 


( 


An eſtate may alſo be contingent, 


; 


Thirdly, Becauſe the 
eſtate is limited by way 
of remainder, and to 
commence on an event, 
or at a time, which, 
though it will certainly 
happen, may not happen 
during the continuance 
of the preceding eſtates of 
freehold; as an eſtate to 
A. for his life, and after 
the deaths of A. and B. 
or of the death of B. 
alone, then to C. 


All theſe eſtates are, conſtructively, to 
commence on an event; for unleſs the child 
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commence, happens before the determina- 
tion of the preceding particular eſtate, the 
eſtate limited upon either of theſe contin- 
gencies, wall not commence in intereſt. 
Therefore the definition firſt given of a 
contingent eſtate, taken generally, and ap- 
plied to the circumſtances under which re- 
mainders, are to take effect in intereſt, ex- 
tends to every poſſible deſcription of eſtates 


of that quality. In determining whether 
a remainder is contingent, upon the ground 


that the preceding eſtates may determine 
before the remainder can take effect in 
polſeſſion or in intereſt, according to the 
terms in which it is limited, the opi- 
nion muſt be formed on tlie conſideration 
that the preceding eſtate can or cannot 
determine before the remainder may take 
effect in poſſeſſion. When it is certain that 
the remainder will take effect in poſſeſſion, 
upon the determination of the preceding 


eſtates of frechold, at whatever time and 


however early theſe eſtates may determine, 


the remainder is veſted ; and it is contin- 


ent, when this certainty is abſent. But 


as often as the words of limitation do not, 
in point of fact, or in conſideration of law, 


expreſs 
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expreſs any contingency, or any contin- 
gency beyond an event which, in the ſenſe 
affixed to theſe words, will certainly hap. 
pen before the remainder can commence 
in poſſeſſion, the remainder will be veſted, 
That a remainder may be contingent, from 
words of contingency, theſe words muſt 
refer to ſome event, which will not cer- 
tainly happen, or which is unconnected 
with the eſtates already limited. As often 
as words ſounding conditionally, really 
deſcribe nothing more than events, which, 
in the courſe of things, muſt happen before 
the remainder can commence in intereſt, 
agreeable to the terms in which the par- 
ticular eſtates are limited, no contingency 
will be created. The remainder may 
be veſted, notwithſtanding theſe words of 
contingency. 
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Another reaſon for which an eſtate muſt 


be contingent, is from its relative ſituation 
to another eſtate, becauſe it depends on 
the circumſtance, as a contingency, that 
the eſtate previouſly limited ſhall not 
veſt in intereſt. This is the caſe 
of one eſtate in fee to be ſubſtituted 

| in 
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in the place of another, in cafe that other 
ſhail not veſt in intereſt. Thus if a grant, or 
limitation, or deviſe, is made to A. for his 
| life, and after his deceaſe, in caſe he ſhall 


have a ſon, to ſuch ſon in fee; or to a per- 
n 
0 ſon in eſſe in fee, upon a contingency. 
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And in caſe A. ſhall not have a ſon, or | i, 
, ſuch contingency fhall not happen, then to ? 

B. in fee; the eſtate of B. will be con- * 
n ; 5 a x 1 
tingent, ſimply becauſe his eſtate is to 1 
j take place only in caſe another eſtate 4 
l in ee ſhall not veſt in intereſt; and 4 
. this contingency is implied by law pre- , 

cifely to the ſame extent as if it was ex- 1 
J preſſed. That it is merely on this account 9 
x that the limitation to B. gives a contin- f 
g gent intereſt, is evident from the conſider- if 
y ation, that B. is a perſon in eſſe capable of | 

taking, and that kis eſtate, independant of | 
N its relation with the eſtate in fee, previouſ- ] 
ly limited, is to take place on the deceaſe ! 
* of another perſon. To give riſe to this con- j 
” ſtruction, the eſtate in the room of which | 
1 the ſubſequent or alternate fee is to be | 
oF. ſubſtituted, muſt be a fee limited in con- 
1 tingency, ſo that the contingency implied #1 
: by ay may be referred to the ſub- i 
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ſequent limitation. When the firſt. fee 


is veſted, then the alternate fee muſt take 
effect if at all, under the learning of execu- 
tory deviſes or ſhifting uſes, and upon an 
expreſs contingency. 


Or eſtates limited on a contingency, it 
is generally true that they cannot veſt, un- 
leſs the contingency ariſes. With a view 
to the greater number of inſtances, the 
, contingency mult ariſe agreeable 70 fie 
words in which il is expreſſed, and the 
ſenſe which the parties have annexed to 
theſe words. Sometimes howevei con- 
 tingences are ſaid to have a double aſpect. 


A contingency with a double aſpect, is 
when one event only is expreſſed by the 
party ; and two eyents are in his contem- 
plation. This conſtruction is made in fa- 
vor of the intention, that the ſame may 
not be fruſtrated. It is to a few caſes 
only that this favor is extended. The 
conſtruction on theſe contingencies ſeems 
to have been borrowed from the manner 
of limiting ve//ed remainders, and from the 


expoſition they received; which enables 


cvery eſtate to take place in poſſeſſion, 
| Fa -- after 
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On Contingencies with a double Aſpett. 
after the determination of the preceding 
eſtate, without any regard to the particu- 
Jar time at which, by the words of the re- 
mainder, the eſtate is to veſt in poſſeſſion, 
and alſo, notwithſtanding an interpoſed 
eſtate, is void in its limitation. In theſe 
caſes, the court proceeds upon the intention 
that the determination, or failure, of every 
prior, or intermediate eſtate, ſhall accele- 


rate the commencement of the more remote 
one. It is upon fimilar grounds of inten- 


tion, that the contingency with a double 
aſpect 1s allowed; for it proceeds upon an 
implied intention of the teſtator that the 
eſtate, limited upon a contingency, refer- 


able to one eſtate, ſhall allo take place in 


caſe the contingency upon which that 
eſtate is to veſt in intereſt, ſhall not ariſe. 
In point of law, the contingency has a 
double aſpect, providing, by expreſſion, 
for a contingency annexed to the eſtate 
previouſly limited, and alſo, by conſtruc- 
tion of law, for the event that the con- 
tingency upon which the prior eſtate is to 
commence in intereſt, ſhall never ariſe, 
This then is the nature and import of a 
contingency with a double aſpect, and 
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hence the obfervation of Lord Mansfield in 
the caſe of Fonereau v. Foncreau, that the 
teſtator meant to give ſucceſſive eſtates. Hence 
alſo the obſervation of Lord Hardwicke ; 
« The caſes put of a remainder on a par- 


« ticular eſtate, are admitted. But it is 


« ſaid they differ from a conditional limi- 
tation to introduce an executory, or 


« ſpringing, deviſe, after a fee,” and he 


857 
added © do not find any authority to 
* warrant that diſtinction; for Tones v. 
« JVeflcomb is a ſtrong authority, that the 
« conſtruction ought to be the ſame, whe- 
« ther it is on a remainder ſo limited on an 
« eſtate. which never takes effect, or whe- 
« ther it is a contingent limitation after a 
fer. | 


The caſe of Gulliver v. Wickett, will 
illuſtrate theſe obſervations. In that caſe 
the teſtator deviſed to his wife for her life, 
and after her death, to ſuch child as the was 
then enſient with, and to the heirs of ſuch 


child for ever, provided that if ſuch child 


as ſhould happen to be born ſhould die 
beforethe age of twenty one years, leaving 
no iſſue of its body, then the teſtator gave 
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the property to another perſon. The wife 
neither had a child, 2 was enſient with 
one; and it was held that the deviſe over 
was good: and in delivering the opinion 
of the court, Chief Juſtice Lee ſaid, We 
are of opinion that whether the limitation 
to the child never took effect, or whe- 
<« ther it did, and was determined, was the 
« ſame thing; and as the remainder to 
e the child never could take place, the 


next deviſe over mult take effect.“ At 


one time, it was underſtood that this doc- 
trine was confined to limitations of chattel- 


real, and perſonal property. The deter- 


mination of the caſe of Fonereau and Fone- 
reau, and Baldwin and Karver, cited in a 


note to that caſe, has clearly extended the 


conſtruction to deviſes of real eſtate. The 
caſe of Gulliver v. Wickett, alſo aroſe on 
real property ; though neither the court or 
the counſel called it to their recollection 
for this purpoſe, when the caſe of Fonereat 
and Fonereau, was under conſideration. 


The caſes evidently turn upon the 
ground of intention, inferred from the 
collective interpretation of the will; and 

| the 
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the courts imply thoſe words of cantingen- 


cy, which would have declared the inten- 
tion, which they infer from the terms in 
which the teſtator has expreſſed his will. 


Theſe contingencies with double aſpect, 


are very accurately deſcribed by Lord 
Mansfield in the caſe of Jones and Morgan. 
And in Avelyn v. Ward, Lord Hardwicke 
ſaid, he knew of no caſe of a remainder 
or conditional limitation over of a real 
eſtate, whether the firſt limitation were 
by way of particular eſtate, ſo as to leave 
a proper remainder, or to defeat an abſo- 
lute fee before by a conditional limitation; 
but if the precedent limitation, by what 
means ſoever, is out of the caſe, the ſubſe- 
quent limitation takes place. The opinion 
of Lord Chief Juſtice Lee, delivered on the 
caſe of Gulliver v. IVickett, was to the ſame 
effect. The concluſion from the authorities 
is, that as often as the caſe calls for this con- 
ſtruction, the limitation over will give an 
eſtate to commence in poſſeſſion, as ſoon 
as the eſtate previouſly limited ſhall be re- 
moved, either by failing of effect, or by 
taking effect, and afterwards determining, 
notwithſtanding the contingency which 1s 
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1 Vel. 423. 
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On Contingencies with a double Ilpett, 
_ expreſſed, merely provides for the deter- 


mination of the former eſtate, or the deter- 
mination of that eſtate by a particular event, 


Theſe contingencies frequently OCCur in 
diſpoſitions of terms for years. Thus if a 
deviſe or ſettlement of leaſehold eſtates is 
made in truſt for A. for life, remainder to 
his firſt and other ſons, and the heirs of 
their bodies ſucceſſively, according to the 
priority of their births; and in caſe they 
ſhall die without iſſue, then in truſt 
for other perſons, the truſt for theſe 
perſons is limited to take effect upon 
two contingencies. Fit, on the failure of 
iſſue of the ſons : and Secondly, in caſe there 
ſhall be no ſon capable of taking under the 
limitation in favor of the ſons. The firſt 
event is expreſſed. The ſecond is implied 
by law. In the event which is ex- 
preſſed, the truſt declared in favor of the 
perſons who are to take after the deter- 
mination of the intereſts intended for the 
ſons, have a tendency to a perpetuity. 
The enjoyment under them, and, from the 
nature of the property, and the modifica- 
tions of which it admits, the right to a 
veſted eſtate, are to be deferred, until a ge- 
5 | neral 
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* 


neral and indefinite failure of the iſſue of 
the ſons, and, on this account, they are 
too remote, and therefore void. Under 
the contingency implied by law, theſe 
truſts are to give a veſted intereſt, in caſe 
there ſhall be no ſon capable of taking 
under the prior limitations. The ſubſe- 
quent truſts, are, in this alternative, to 
give a veſted intereſt on the death of A. 
In this point of view, theſe truſts are not 
the object of the rule againſt perpetuities, 
and they may be ſupported and take effect. 
Theſe obſervations are conſiſtent with the 
opinion expreſſed by Lord Mansfield in the 
caſe of Fones and Morgan. He ſaid © upon 
Stanley and Leigh, Sabberton and Sabber- 
„ton, they take this diſtinction. There 
„is a double contingency, and it is a 
double contingency by implication ; that 
„is to, the firſt ſon, and if he dies 
„without iſſue male, then over. Why 
„there is the double contingency if he 
* has a ſon, and that ſon dies without 
„ iſſue, it is given over; but there is 
„another contingency, if he never has a 
* ſon, that is good; but in the event of 
„ his having a ſon, the moment that for 
Lis born, he takes the whole, ſo that is a 
5 % double 
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e double contingency, that is, as if the 


c teſtator has ſaid and to him for life, and 


& in caſe he has a ſon, I give it to that ſon, 
&« and if he never have a ſon l give it over; or 
de if having a ſon, that fon dies without 
“ iſſue male, then I give it over; in the 
& one calc it is good, in the other it is bad: 
te and upon this diſtinction theſe caſes have 
c been held to be good, becauſe there hap- 
cc pened to be no 3 


Theſe caſes lead to a remark on a point 
of practice of conſiderable importance. 


In marriage ſettlements and in wills 


it very frequently happens, that the limi- 


tations of a long term, or of the truſts 


of a term of this fort, and of perſonal chat- 
tels, are made in the exact words of limi- 
tations which would be proper for a ſtrict 
intail under which, in application to real 
property, the ſeveral ſons would be inti- 


tled to ſeveral cſtates tail, to take place ſuc- 


ceſſively, according to their ſeniority. 
This is a practice pregnant with miſchief. 
It is to be reprobated in the higheſt de- 
gree. It is replete with error, and leads 
to the moſt dangerous conſequences, All 


the 
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the limitations to the /evera/ ſons, except 
the firſt, are void; ſince the limitations to 
the ſecond, and other younger ſons, are to 
take effect on a general and indefinite fai- 
lure of iſſue of the body of their brother ; 
and unleſs there is an elder ſon there can- 
not be a younger one, and if there is any 
ſon, the whole intereſt of the term, or the 
property of the chattel, muſt veſt in him; 
and veſting in him, it will go to his repre- 
ſentative, even in the event that he dies 
immediately after his birth. In no event 
is there any poſſibility of title in the 
other ſons. Subſequent limitations to the 
daughters, are not the ſubject of theſe re- 
marks. The limitations to them come 
under a different conſideration, They 
have a double aſpect, and may take effect, 
in caſe there ſhall be no ſon: but the birth 
of a ſon will exclude even their title. All 
theſe obſervations proceed upon the ſuppo- 
ſition, that by the ſeveral limitations, the 
parties affect to give ſeveral and diſtinct 
eſlates, to take place, each after the other, 
by way of remainder, without any quali- 


Foley v. Bur- 
nel, 1 Bro. C. C. 
274. 


fication to determine the eſtate of the firſt 


and other ſons, in any other event, than 


their 
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On Contingencies with a double Aſpet, 
their deaths generally and indefinitely, with- 
out iſſue, or without iſſue of ſome particular 
deſcription or by ſome particular perſon, 
For if there is any qualification to abridge 
the eſtate of each ſucceſſive ſon, unleſs 
he ſhall live to attain, the age of twenty- 
one; or ifnoeſtate can veſt in him unleſs 
he ſhall attain that age, then the limita- 
tions to the ſecond and other ſons, may 


be good. The ingenuity of ſkilful con- 


veyancers has provided a form for qualify- 
ing theſe limitations, ſo as to accomodate 
the order of ſucceſſion to leaſchold eſtates 
to the effect of limitations of real eſtates, 
and prevent the abſolute property from 


veſting in any child unleſs he ſhall attain 
the age of twenty-one years. Some de- 


clare the truſts in favor of ſuch ſon as 
ſhall firſt attain twenty-one, and direct 


that in the mean time, the elder ſon for the 


time being ſhall be entitled to the rents and 
profits. Others declare the truſts in fa- 
vor of the ſons generally, ſo that they 
may have a capacity of taking as ſoon 


as they are born; and provide that their 


eſtates ſhall remain, according to the in- 
tail, 


On Contingencies with a double Apes, 


tail, unleſs they ſhall attain the age of 
twenty-one years. Either of theſe forms 
provides againſt the error which has been 

noticed. Of the two, the latter form ſeems 
more eligible, | | 
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On the Succeſſion by a Parent to @ 
= Child. 


IN the ſecond volume of his commen- 
taries, (page 13) the learned Blackſtone has 
a paſſage in theſe words. In perlonal 
« eſtates the father may ſucceed to his 
children; in landed property he can never 
„be their heir, by any the remoteſt poſſibi- 
% /ity.” By this paſſage, it muſt be un- 
deritood that the father cannot ſucceed to 
his /n merely in the charafer and relation 
of father. In any other ſenſe, it is by no 
means accurate to ſay the father cannot, 
„„ by any the remoteſt poſſibility,” ſucceed. 
to the ſon as his immediate heir, The in- 
tention of Blacëſtone evidently was to ad- 
mit, that which certainly is true, that the 
father though he cannot be heir to the ſon, 


merely as his father, yet, eventually, may 


become fein to the cats, and, after a de- 
ſcent to any collateral kinſman, may ſuc- 
coed as the heir 70 hat perſon, It alto 

| ſeems 


On the Succeſſion by a Parent, et. 


ſeems to have been his intention to have 
denied that there was any poſſible means 
by which the father could ſucceed as zmme- 
diate heir to his fon, by any the remoteſt 
poflibil'y. A contrary doctrine however 
is clearly eſtabliſhed. It has been held that 
the father may be immediate heir not only to 
the e//ate of hrs ſon, out to his fon, as his ſecond 
cou/in. In this character, the father, when he 
is the perſon in the line of devolution, who 
would be intitled to be heir, as couftn to 
the ſon, if he did not ſuſtain the relation 


of father, 1s not excluded from intitling 


himſelf to the ate of his ſon. In ſearch- 


ing for the heir of the ſon, the father, con- 
ſidered merely as the father, muſt be paſſed 
over as not inheritable; on the other hand 
he is to be allowed the right of a couſin 


and collateral kinſman, when he can claim 
in that right. Thus he is to be conſidered 


in a double point of view, firſt, as a father 
lecondly, as a couſin. Suppoſe then two 
couſins to intermarry, and that there is 


iſſue of that marriage, a ſon, who purchaſes 


lands and dies. In enquiring for the heir 


to the ſon, it is a deciſive objection againſt 


a claim of the father, that he is the father; 
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On the Succeſſion by a Parent, ec. 


as often as the queſtion is, whether he ſhall 
be preferred to the uncle or great uncle of 


the ſon, on the part of his father. But let 


the paternal line fail, and then recourſe 
muſt be had to the maternal line. In that 
line the father may ſucceed as a confin to 
his ſon, _— 


A. a alli has two ſons, B. and C.; B. 
has a ſon D., C. has a daughter E., theſe two 
children intermarry and have iſſue F. who 
purchaſes lands, and dies without iſſue. In 
this caſe D. the father, B. the grandfather, 
and A. the great g grandfather as the paternal 


anceſtors of F. in the direct deſcending line, 
are to be excluded from the farcefiive: CG 


therefore, if living, as the paternal great un- 
ele, or E. his ange, as the paternal couſin 
in right of her reprefentation of C. and not- 
withſtanding ſhe is the mother of F. may 


ſucceed tohis eſtate. But ſuppoſing C. and E. 


to be dead without iſſue, then B. as the 
brother of C. and, if B. is dead, then F 4 7 

his ſon may ſucceed; the former as brother, 
the latter as nephew to C.; in other words, 


as the couſin and maternal heir of F. the fon. 


In this caſe, F. is ſuppoſed to have been 


the 


On the Succeſſion by a Parent, ce. 


the purchaſer, and the obſervations. ſhew 
that both his father and mother, as his 
couſins, are in the line of ſucceſſion to him, 
and capable of being his heirs in the col- 


lateral line of their relic. From the 


circumſtance that the ſon is the purchaſer, 
ariſes the concluſion that the mother ſtands 
preferable in the line of ſueceſſion to the 


father. The ſame would be the caſe if 


the lands had been purchaſed by D. the 


father, B. the grandfather, or A. the great 
grandfather of F. in the paternal line. On 


the other hand, ſuppoſe F. the mother, or 
C. her father as the maternal grandfather 
of F. to have been the purchaſer, then B. 


the paternal grandfather, and in right of 


him, D. the father of F. would be per efer- 
red to C. and 2 


The 3 of theſe perſons may be 
repreſented by a circle, in this form, 
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Paternal Line. A 


gon of A. alſo the father of D. 


and the grandfather, and alſo they B 


maternal great uncle of F, 


The father, and alſo 1 coun 
of F: being the firſt couſin of Z. the 
mother of F, 
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Maternal Line. 


paternal g A uncle of F. 


Son of A. alſo the father of Z. 
and the grandfather, and alſo the 


The mother, and alſo the ſecond. 
couſin of F being the firſt couſin of 
D. the ſather of K. | 


On the Succeſſion by a Parent, Et. 
To find the paternal heir of F. the pur- 


chaſer, the circle muſt be ſearched from 


the left to the right, beginning with D. the 
father, and ending with E. the mother, as 
couſin to her ſon. By ſuppoſing C. and E. 
to be dead without iſſue, there will be a 
failure of the heirs of F. on the part of 


his father, though his father, or his pater- 


nal grandfather is living. Recourſe muſt 


therefore be had to the maternal line. To 


find the heir in this line, the reverſe of the 
circle muſt be taken, and then B. if living, 
is the firſt inheritable perſon as the wats 
of C. and if B. is dead, then D. the father 
of F. as his ſecond couſin, will in right of 
his repreſentation of B. be the immediate 
heir of F. 


The difficulty, if any, in underſtanding 
theſe *poſitions, will be removed by con- 
fidering that the father will ſucceed to the 
ſon as his heir in the maternal line. The 
like obſervation applies to the mother when 
the ig inheritable, for ſhe takes as heir 
in the paternal line. 
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On the Language of Powers. 


Is his valuable and excellent annotations 
on Littleton and on Lord Coke's Commen- 
tary, Mr. Butler, with the accuracy. and 
judgment which fo eminently characteriſe 
his labours, has made the following obſcre 


vation on the language of powers. 


$6 As the eſtates created by powers, and 
ce eſtates created by conveyances, are, after 
e their creation, the fame, the terms ex- 
“ preſſing the operation of appointments 
„ and conveyances, are very often, both 
in the deeds creating the powers, and the 
e deeds by which they are exerciſed, con- 
founded. Something of this may be 
i obſerved in the beſt drawn marriage ſet- 
« tlements. 'Thus, in the power of leaſing, 
« the party is authoriſed to grant, leaſe, or 
« demiſe, when in fact he can neither grant 
< leaſe, nor demiſe for a longer term than 


his own life; the power therefore does 
% not 


2 o 


On the Language of Powers, 85 
« not authorize him to grant, &c. the land, 
« but to appoint the uſe of the land, for the 
„ number of years or lives in queſtion, _ 
„The expreſhon therefore ſhould be, 7 
« /imit or appoint by way of leaſe or de- 
« miſe. So in the power of ſelling and 
« exchanging, it is often ſaid, that it- ſhall 
ebe lawful for the truſtees to grant, bar- 
« gain, ſell, releaſe, and confirm the lands; 
but, in the ſtrict ſenſe of thoſe words, it 
is impoſſible for the truſtees to grant, 
« bargain, ſell, releaſe, or confirm; for the 
« truſtees have no actual eſtate, except 
« their eſtate for preſerving contingent re- 


* mainders, and therefore cannot convey 
the lands for a larger term. The power 
« therefore, operating as an appointment 
“of the whole fee, the expreſſion here, 
« 2s in the former caſe, ſhould be limit and 
«* appoint. | 


e 


Than theſe obſervations nothing can be 
more correct, and it is almoſt impoſſible to 


expreſs the points, either with more per- 
ſpicuity, or in language more clearly mark- 
ing the diſtinction to be eſtabliſhed and 
elucidated, The extenſive knowledge, 
| G 3 | and 


86 


On the Language ot Powers. 
and the early and continued purſuits of Mr. 
Butler in the conveyancing line, afforded 


him the beſt information on the ſubject, 
and the moſt ſolid ground for his remarks, 


and if a different opinion had not been ex- 
preſſed, it would have appeared to me 


impoſſible, that a doubt could be entertained 
on the ſubject. | e 


An appointment, as applicable to real 
eſtate, is a mode of aſſurance which owes 
its effect to the doctrine of uſes. It is uſed 


for the purpoſe of limiting uſes under a 
power to be exerciſed through the medium 


of a ſeiſin, or legal eſtate in ſome other 


perſon. Theſe powers are generally given 
by a conveyance taking effect by the rules 


of the common law; but the deed exer- 
ciſing the power, is not a common law 
conveyance. The perſon who exerciſes 


the power, does not grant or releaſe the 


land. He merely directs the uſes to ariſe 
under a grant or releaſe. The land is not 
conveyed by him. It paſſes from the for- 
mer owner, through the medium of the 
ſeiſin of the perſons who are the feoffees, 
grantees, or releaſees to uſes; and therefore 

1, this 


— 


On the Language ot Powers. 


this excrciſe of the power is a direction of 


the uſe, and properly called an appointment; 
a term ſo appropriated to the mode in 
which the inſtrument operates, and to the 
deſcription of the act by Which the power 
is exercited, that it uniformly receives that 
appellation by all perſons, who ſpeak with 
accuracy, anda full knowledge of its effect, 
and the manner in which that effect is ob- 
tained. It is true, the power may be exer- 
ciſed by any form of words, declaratory of 
an intention, that the power ſhall be exer- 
ciſed. It is equally true that powers are 


frequently penned in terms which ſeem to 


authorize the owners of the power to /eaſe, 
40 releaſe, 10 grant, or to convey, and no 
one ever denied that the law did not ac- 
cept the intention and give it effect. Hows 
ever theſe words do not, nor are they in- 
tended to operate by way of leaſe, grant, 
releaſe, or conveyance. The parties uſe 
theſe words with an intention, t':at the 
power ſhall confer the right of making an 
appointment, correſponding in effect with 
a leaſc, a grant, a releaſe, or other proper 
conveyance: and this intention is ſupported 
by the conſtruction which the law affixes 


G 4 to 
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On the Language of Powers, 
to the words. But does the inſtrument by 
which the power is exerciſed, operate as a 
Jeaſe, a feoftment, a grant or a releaſe; or 
does it operate as an appointment of an 
uſe in the nature of a leaſe, a feoffment, a 
grant, or releaſe? This is the mode of 
putting the queſtion, and bringing the point 
fairly to iſſue ; for if it is admitted, as cer- 
tainly it muſt be by all who attentively 
conſider the ſubject, that, properly ſpeaking, 
the inſtrument operates as a limitation or 
appointment of the uſe, and not as a leaſe, 
a fcoſfinent, a grant, or releaſe; and that 
when the words of the power authorize a 
leaſe, a grant, &c. the law denies their 
operation in that particular mode, and de- 
clares that the inſtrument, exerciſing the 
power is not a leaſe, a grant, &c. but is an 
appointment by way of leaſe, of grant, &c. 
it follows, that a power preſcribing the 
identical mode of operation, which, alone, 
is conſonant with the concluſion of law, is 
the proper and accurate form. And to 
point to the diſtinction on the mode 
in which the power takes effet, and 
by which the inſtrument exerciſing the 
ſame, 


On the Language of Powers. 


fame, operates on the legal ownerſhip, is 
to render an eſſential ſervice to thoſe who 
are deſirous of forming clear and diſtin 
notions, on the ſubjects in which they are 
engaged, and with which it is both their 
duty and their intereſt to be acquainted. 


That an inſtrument by which a power is 
excerciſed is properly called an appoint- 
ment, is clear, from the denomination 
given to the ſame in all precedents. Every 
book of forms in conveyancing, of any au- 
thority among the profeſſion, claſſes theſe 
inſtruments under the denomination of 
appointments ; and every gentleman of 
practical knowledge deſcribes theſe inſtru- 
ments by that appellation, as the only 
term, by which the mode of their operation 
and their effect, is to be diſtinguithed. 
This alone would abundantly prove that 
theſe inſtruments are properly called ap- 
pointments; that they are denominated 
from their operation; and that they have 
this denomination becauſe they do not ope- 
rate as a leaſe, a grant, &c. and it alſo gives 
ſome weight in the ſame ſcale, that, by ſkil- 


ful conveyancers, the words limit and ap- 
5 point, 


Dn the Language of Powers. 


point, or one of them, are always uſed for 
the purpoſe of exerciling theſe powers, 
notwithſtanding the language of the in- 
ſtrument authoriſes the owner of the 
power to leaſe, grant, releaſe, &c. Their 
practice evinces their opinion, that the 
words limit and appoint expreſs more ac- 
curately than the language of the deed, the 
mode in which the power is to be exerciſed, 
and the means by which it is to be rendered 
available, operative, and effectual. But 
the diſtin nature of appointments by 
way or in the nature of a leaſe, a grant, 
&c. is beſt proved by a recurrence to 
the legal effect of thoſe inſtruments, and 
the form in which they are to be placed 
on a record ſtating their operation. Upon 
the maxim of law, that every deed muſt 
| be pleaded according to its legal effect, it is 
impoſlible to ſay, that an inſtrument exer- 
ciſinga power, can, ſtrictly ſpeaking, and in- 
dependant of its connexion with the power, 
be pleaded as a leaſe, a grant, a feoffment, 
or a releaſe. A plea to the effect of the 
deed, or inſtrument, ſo pleaded, would be 
an anſwer to the allegation. The inſtru- 
ment, exerciſing the power of appoint- 

| | ment, 


Of the Language of Powers: 
ment, ought to be pleaded i in a more ſpecial 
manner. The perſon relying on that in- 


ſtrument could not ſafely go to iſſue upon 


the fact, that the perſon exerciſing the 
power, leaſed or granted the lands, or 


made a feoffment to him of the ſame; 


nor could he go to iſſue upon the fact that 
this inſtrument was the leaſe, the releaſe, 
the grant, or feoffment of the perſon from 


whoſe eſtate or ſeifin, or under Wwhoſe 
conveyance, the uſe aroſe. He ought to ſet 
forth the legal conveyance, and the ules, 


and then plead the appointment; and that 
by virtue of the appointment, and of the 
ſtatute made for transferring uſes into poſ- 
ſeſſion, &c. he became ſeiſed or poſſeſſed, 
It will be obvious that, though a power is 
given to grant, to leaſe, &c. yet the exerciſe 
of the power is an appointment; a limita- 
tion of a uſe; and not a leaſe, a grant, 
or conveyance of the land. This diſtinc- 
tion was taken in Mo. 611. It may be col- 
lected from other caſes, and has never been 
over- ruled or queſtioned. Can it then be 
ſeriouſly contended that powers contained 
in conveyances to uſes, ought not to au- 
thoriſe the perſons who have an intereſt or 
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On the Language of Powers. 


ownerſhip under theſe powers, to limit and 
appoint, inſtead of giving them power to 


| leaſe, grant, releaſe, &c.? Can any doubt 


be entertained that a power to limit and 
appoint, 1s equally as effectual as a power 
to leaſe, to grant, or releaſe, and leſs in- 
formal? If equally effectual and leſs infor- 
mal, is it right to continue the error even 
of expreſſion; an error which neceſſarily 
leads to a confuſion of ideas, and will per- 
plex at leaſt, if not miſlead, the ſtudent, 


The adage of Nomina # ; perdas, cerie 


diſtiuclio rerum perditur, is — to 


this purpoſe. 


an 
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Abeyance. 


Tus fee when in aheyance under the limitations 


of a will, deicenis :o the heir till it can veſt in 


the devilee. — - Page 60 
And, when in abeyance, under a declaration of uſes 
it retults to the owner, till it can veſt in the 


ceſtui que uſe. - - — ibid. 
Abſolute. 

An eſtate by diſcontinuance is abſolute in extent, 

though defeaſible in title. "I. 30 

Abſtratt. 

Form of croſs remainders, between 2 - 9 

| between 3 10 
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Acceleration. 
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Acceloration. | 
There is an acceleration of eſtates and of charges 
by merger. „ date n. 4%. 
Action. 


The diſcontinuance of tenant in tail cannot be de. 
feated by the iſſue in tail without action. 29 


Remitter ſupplies its place. - ” a 
Alienation. 
The right of an heir to take by deſcent, is always 
ſabje& to the alicnation of his anceſtor, 6 
Of the power and means of alienation by tenant in 
tail under croſs remainders. „ $6.00 
Practical obſervations on this ſubject. ibid, 
Of the power of alienation over contingent and exe 
cutory eſtates. - - 55 
Effect of alienation by tenant . by 
Fine, | 
Fine with proclamations, 
Recovery, | 
Feoffment, | „„ 
Releaſe, F 25 and Seq, Pag. 
Grant, | £ 
Bargain and Sale, | | 
Confirmation, 
Warranty. 
| All veſted eſtates admit of alienation. 95. 61, 
Executory and contingent eſtates are not transferrable 
at law by deed. - 5 55 
Anceſtor, | 
n the ſucceſſion by . to children. 78 


The 


INDEX 


The paternal anceſtors ſucceed to their children as 
maternal heirs, and the maternal anceſtors as 


paternal heirs. - . Page 19. 83. 
The anceſtor may defeat the deſcent to his heir by 
alienation, — = - 6 

. 5 Appointment. 7 
On the language of powers. - 84 
Appointments owe their effect to the doctrine of uſes. 
86 
The deed exerciſing the power is not a common law 
conveyance. - - - 86 


The exerciſe of a power, by whatſoever words the 
power is given is, in effect, an appointment. 89 

It may be exerciſed by any form of words. 88 
Mr. Butler's obſervations on the language of powers 
| Rated ; his reaſoning adopted and enforced, 84 
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. 
The nature of contingencies with a double aſpect, 
explained and are | — "on 


Aſſignee. 


The aſſignee of an heir i is not bound by bond debts 
| of the anceſtor. - - 46 


Aſſignment. | 
| Executory eſtates are aſſignable in equity. & 
An interefſe termini is aſſignable, ; 


Bargain and Sale. 


A bargain and ſale when made by tenant in tail, 
paſſes a determinable fee. 5 28 

It does not bar the iſſue. - - 29 
| Buftard. 


IN D E X. 


Baſtard. 

On the ſucceſſion by the children and grand- children 
of a baſtard, when the two grand-children being 
the ſon and daughter of two ſons of the baitard, 
marry and have iſſue. - Page 80 


Bond Debts. 


Bond debts are no ſpecific lien on a purchaſer. 26 
A tenant in tail may become chargeable with the 
bond debts of his anceſtor, by ſuffering his eſtate 
tail to merge in the reverſion or remainder de- 
ſcending to him from his anceſtor who was the 


obligor. - — - oh 
To prevent his liability he ſhould ſuffer a recovery. 
ibid 


Butler Charles, Eig. 
His obſervations on the language of powers quoted, 
and his reaſoning entorced and applied to prac- 
be... . - * 8⁴ 


Certainty. 


Of the certainty by which eſtates are einige 
| into 


Veſted, | | 

Contingent, a 
Executed, 60 
Executory, 61 


Charges. 

Charges on a remainder, reverſion, &c. are barred 
by the recovery of tenant in tail, if duly fut- 
tered. + — — 38 

: | They 
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They are accelerated by the merger of the time of 
an eſtate tail in the reverſion. Page 38 
Bond debts, are no lien againſt a purchaſer. 36 


Collateral Limitations. 

When collateral limitations are annexed to the eſtate 
of tenant in tail, they may be barred by his reco- 
very. | - — — 1 

The alienation of tenant in tail by a recovery can: 
not be reſtrained by a collateral limitation. 2b. 


Collateral Things. | 
Collateral things may be extinguiſhed. - 42 
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85 N Recoveries. 
Tenant in tail, with croſs remainders, ſhould ſuffer a 
recovery of the ſhare of which he is tenant in 
tail in poſſeſſion. — _—_ 23 
A recovery by tenant in tail, bars all reverſions and 
remainders depending on his eſtate, and all 
charges to ariſe on the determination thereof. 2) 
It alſo bars all conditions and collateral limitations 


annexed to the ſame eſtate. 5 ib. 
Common recoveries enlarge eſtates tail into fee- 
ſimple. — 8 16. 
In their operation they are more extenſive than a 
fine. — «Ü 
Inftances in which a recovery is abſolutely neceſſary 
to complete the title. - 5 31 


Inſtances in which a recovery is entitled to prefer- 
ence, though a fine would anſwer the purpoſe. 


| 31. 33" 35 
Common recoveries do not enable tenants in tail, 
to derogate from their own acts. 27 


-TY | They 


INDEX. 


They take away the privilege of the ſtatute de denis 
in favor of the iſſue, remainder-men, and rever- 


ſioner. Fo. - Page 27. 41 
They are a mode of aſſurance by which tenant in 
tail may alien in fee ſimple. - 27 


They are the only aſſurance by which tenant in tail 
can aquire a fee-ſimple, merely under the owner- 
ſhip of his eſtate tail. - 34 

When ſuffered by the iſſue after the death of the 
anceſtor, though barred by his fine, the remain- 


der, reverſion, &c. will be barred. — 32 
Common. 
The right of common may be We 42 


Common, Tenants i in. 


Under a tenancy in common in tail, with reverſion 
in fee, each perſon, without ſome particular 
reaſon will have the eſtate tail and the rever- 
ſion in the ſame ſhare. — 20 


Conditions. 
Conditions when annexed to the eſtate of tenant in 


tail, may be barred by his recovery. | 27 
The alienation of tenant in tail by a recovery cannot 


be reſtrained by a condition. 5 ib. 
Confirmation. 
A confirmation when made by tenant in tail, paſſes 
a determinable fee. 1 28 
It does not bar the iſſue. — i 
Contingent Eſtates. 
Defined. - — — 67 


In 


57 
be 


INDEX. 


The nature of theſe eſtates. * Page 61 
The circumſtances on account of which eſtates ate 
contingent, are, . . 

1. Uncertainty of event. 52. 57. 62 

2. Non, exiſtence of perſon. 52. 62 

3. Uncertainty of perſon. . 


4. The poffibility that the particular 


eſtate may determine before the re- 


mainder can veſt, „ th, 
5. The poſſibility that a fee previouſly li- 
mited may veſt. „ 64 


Executory eſtates, as executory deviſes, future and 
ſpringing uſes ate contingent, when they are to 
| ariſe on an event which will not certainly hap- 


pen. - - 
Nature of the event which makes an eſtate contin- 
gent. - - 59. 63 
It muſt refer to the veſting of the eſtate and not the 
certainty of having the poſſeſſion. 0 59 
When the eſtate veſts it ceaſes to be contingent. 10. 
Diſtinction between, 1 - 


Contingent eſtates, 
Veſted eſtates, 49 
Executory eſtates, | 


Contingent eſtates give intereſts, which are, 


Deſcendible, 3 
Deviſable, 
Aſſignable in Equity, 
May be bound by eſ- f 54 55 
caoppell, | 
| Be releaſed. | 
Intereſts under contingent eſtates are not transfer- 
rable at law. = 2 54 


H 2 | Contingencies 


IN D EX. 


CG ontingencies with a double Aspect. 


Nature of theſe contingencies. Page 6) 
The reaſon of their denomination. — 68 
Examples of eſtates with theſe contingencies. 69 
The practice of limiting terms for years, and per- 
ſonal property, in words proper for the ſtrict 
ſettlement of real property without any, qualifi- 
cation is objectionable. p 74 


Conveyance. 


Difference between an aſſurance by tenant in tail 
operating by conveyance and by diſcontinuance: 


of his eſtate. - - 28 

A leaſe, releaſe, &c. by tenant in tail are mere modes 

of conveyance. — 5 
Coparceners. 


The right to the poſſeſſion under croſs remainder 


compared to the order of ſucceſſion among copar- 


ceners. . — 5 5 
a Covenant. 
A covenant t to ſtand ſeiſed, by tenant in tall paſſes a 
determinable fee. - 3 28 
It does not bar the iſſue. | - 29 


, Croſs Remainders. 
Of remain ders which receive this denomination. 1. 


They may be raiſed, 


1. By deeds at the common law. 1 

2. Limitations of an uſe. = 

3. Limitations by will. — i. 

In deeds, croſs remainders cannot arife without ex- 
pPreſs limitation. = ib, 


at 


INDEX. 


In wills, croſs remainders may ariſe by implication. 


Page 2 

It is not neceſſary that the firſt eſtate of the parties 
ſhould be a remainder. - ib, 
Definition of crofs remainders as between two per- 
ſons. 5 . 3 
Between three or more perſons. - zb, 


Reſemblance of crofs remainders to, and their differ- - 


ence from, the eſtate of coparceners. - 4 
Under croſs remainders between two perfons, each 
perſon has an eſtate in the part of the other, 
and there art to eſtates in each part. ib. 
Nature of croſs remainders between three perſons. 25. 
The eſtate taken by each perſon, under the firſt croſs 
remainder will be ſubdivided in the next line of 


remainders, between the other parties. 16. 
Obfcrvations on croſs remainders between more than 
three perſons. - — = - 


Every remainder in each ſhare, elles the perſon 
who has an eftate in that ſhare under any former 


limitation of the ſame ſhare. af 765. 
Of the ſubdiviſion of thares under croſs remainders, 
| | 25. 


The right of poſſeſſion under crofs remainders is 
analogous to the order of ſucceſſion by coparce- 


ners to each other. — 76. 
Difference between the two rights. — = 75. 
A title to commence by deſcent is a mere expect- 

ancy. 8 — 16, 


Under crofs remainders, each perfon has an eftate, 


in every part of the land. OW 6 
The right to the whole is by different degrees of 
poſſoſſion, and a different eſtate in each part. 16. 
Croſs limitations of remainders operate by diſtribu- 
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ting the ſhares among the takers,and dividing the 


ſhare among the others. - Page 6 
Under each remainder in each part, there is a re- 
duction of the ſhares in that part. © 


Croſs remainders as between four perſons, do as to 
each part, become in the firlt line of remainders, 
as remainders between three perſons, and ſo on, 

ib. 


A ſimilar redu ion takes place, when more than five 
perſons take croſs remainders. - th, 
| Reaſon of the reduction of thares. - th, 


An abſtract repreſenting the ſituation of two tenants 

with croſs remainders between them. 3 
Between three perſons ſimply in the firſt degree. . 
Obſervations on croſs remainders ſuperadded on each 


ſhare. = — — 10 
Effect of theſe additional remainders. — 11 
The number of original ſhares correſpond with the 


number of perſons who take originally. 12 


There is a diſtribution of the other ſhares, and a 


ſubdiviſion of them, and the aliquot parts are 
multiplied. © = - = 1 
The intirety may become the property of one perſon 
under theſe remainders, and he will take the in- 
tirety by different aliquot parts. e 
Obſervations on the tables of croſs remainders be- 
tween two, three, and four perſons. - * 
Each perſon has an eſtate in every part of the land 
and takes the whole by different proportions and 


for different eſtates. | 5 - 16 

| Croſs remainders are moſt accurately deſcribed by 
lines, or degrees of poſſeſſion. = 2p 

The aliquot parts of each perſon, in each line arc 
equal to his original ſhare 5 

| | . The 


Co — „ 


IS 4. * 


The aliquot parts in each line, vary according to 
the number of perſons who take ſhares in the 
intirety. - Pager 

jn the laſt Tine of croſs remainders, the limitation, as 

to cach part, is as a Hmitation between two per- 


ſions. — - — 7b. 
The laſt Tine only changes the W between theſe 
two perſons. - - = ib. 


Under croſs remainders each perſon has an eſtate 
with different degrees of right to the poſſeſſion, 


throughout every part of the lands. 18 
In each part he has an eſtate, either in e or 
remainder. — = — 16. 


Each remainder will be more immediate or more re- 
mote according to the line in which the eſtate 


ſtands. — — ib. 
No perſon has two eſtates in any one part of the 
| land, w = > IG ; 


The fine or conveyance of one perſon of the in- 

tirety, will extend to his eftate in each part. 3h. 

Tegant in tail with croſs remainders cannot, with- 
out a recovery, make a good title to the eſtate of 

which he is ſeiſed in poſſeſſion. = 2b, 

A fine, feoffment, or conveyance by tenant in tail 

with croſs remainders will paſs à determinable 


fee. - — — 5 

| To exclude the crofs ade tenant in tail in 
poſſeſſion muſt ſuffer a recovery. — 1b. 
Tenants in tail under croſs remainders have feveral 
eſtates in different parts. 8 20 
Tenants in tail with the reverfion in fee, have two 
eſtates in the ſame part. > ib. 

A fine by all of ſeveral perfons tenants in tail with 
4 croſs 


INDEX. 


croſs remainders, will paſs all the croſs remain. 
ders. - - * Page 21 
The fine of all of ſeveral tenants, in tail with croſs 
remainders, provided they have the reverſion in 
| fee without any intervening eſtate, will complete 
te title, oo 8 — ib. 

A fine by each of ſeveral tenants in tail, with croſs 
| remainders, and the immediate reverſion in fee 
will if levied to the fame perſon, complete the 


wide. - 8 — 22 
Otherwiſe, if each perſon levies a fine to a diſtinc 
perſon. - tb, 


If each of ſeveral tenants in tail with croſs remain- 
ders levies a fine, or ſuffers a recovery of the ſhare 
in which he has an citate tail in poſſeſſion, he 
does not exclude himſelf, or his iſſue, from the 

other ſhares. 8 | tb, 

A recovery by two or three tenants in tail with croſs 
remainders, and a fine by the other, leaves the title 
incomplete as to the ſhare of the perſon who 
levics the fine. - Fa 23 

If one of ſeverai tenants in tail, with croſs remainders, 
means to convey all his eſtate in the lands, he 

ſhould levy a ſine of all the parts, and ſuffer a re- 
covery of the ſhare of which he is tenant in tail 
in poſſeſſion. - s 23 

The ownerſhip under his fine, may be defeated 

by the recovery of the other tenant in tail. 24. 


Defea/ible, 
Difference between a defeaſible fee, and a determi- 
nable fee. 5 - - 30 


Nature of a defeaſible eſtate, - 30, 
1 A fee 


IN D E X. 


A fee may be ſimple and abſolute in its extent though 


defeaſible in title. — Page 30 
Remitter puts an end to a defeaſible eſtate. 45 
Definitions. 

Of croſs remainders generally. * I 

Of croſs remainders between, 2 perſons. 2 

3 perſons. 3 

4 perſons. 6 

Of Contingent eſtates. 5 
Veſted eſtates. | 

Eſtates executed. 47 

Eſtates executory. : 


Determinable. 


A grant, releaſe, &c. by a tenant in tail, or a feof. 
ment, or fine not creating a diſcontinuance, paſſes 
a determinable fee. . 29 
The determination of an eſtate * on the time 
of its continuance. 30 
The defeaſibility of an 40 3 on the title, 
or ſome collateral quality, of the eſtate. ib, 


Deſcent. 


As far as relates to the poſſeſſion, and the propor- 
tions, there is an analogy between the title un- 
der croſs remainders, and the right of ſucceiſion 


among coparceners. 1 - 5 
Difference between them. 8 — 715. 
A right to be heir on the death of an anceſtor, 18 2 

mere expectancy. — - ib. 


Flach ſtonc's obſervations denying the right of ſucceſ- 
ſion 


INDEX. 
fron bye a father to his child, confidered and ex- 


amined | — — — Page 78 
A parent though he cannot ſucceed as parent, may 
ſueceed as couſin to his child. - 79 


Paternal anceftors, taking by deſcent from their 
child, ſucceed as maternal heirs, and vice verſa 


as to the maternal anceſtors. - 8. 83 
A table ſhewing the mode and order of ſucceffion by 
the anceſtor ta a child. - 82 
An explanation of the table. - 83 
Intereſts under contingent and executory fees are 
deſcendible. — 


The fee when in expectancy under ls limitations 
of a will, deſcends to the heir till it can veſt in 
the deviſces. - | - 60 

And when in expectancy under a declaration of uſes 
it reſults to the former owner, till it can veſt in 
the ceſfui que uſe. 2 6 bo 

When tenant in tail has the reverfion in fee by de- 
ſcent he ſhould always ſuffer a couunon recovery. 


33 
Deviſe and Devi ſeabl e. 


Contingent and executory eſtates of inheritance are 
deviſeabbbe. ET. * 61 
All eſtates which are deſcendible are deviſeable. 26. 


Executory deviſes may give an eſtate neither vefted 


or contingent. - - 

Executory devifes whether et or not, retain 

the name of executory deviſes. — 51 
Diſcontinuance. 


On the diſcontinuance of an eſtate tail, a tortious 


fee, depending on a new title, is acquired. 28 
= = A fine 


1 
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A fine or feoffment, creating a diſcontinuance, paſſes 
a fee-ſimple, abſolute in extent, defeaſible in 
title. _ | - — EY age 28 

A grant, releaſe, &c. do not, of themſelves, create a 
diſcontinuance. — —— > -:-3: 

An eſtate diſcontinued cannot be reſtored without 
action or remitter. - - 22 


| Entry. | 
To determine the eſt ite of thoſe who take a fee by | 
the grant, &c. of tenantin tail, the entry of the 


iſſue is ſufficient. - - 
It is not ſufficient, but there muſt be an action, when 
there is a diſcontinuance. - 39 
When an entry is lawful, remitter to a title of entry 
ſupplies its place. — — 43» 44 
Equity. | 
Equity will ſupport a contract reſpecting a an eſtate in 
contingency and eſtates executory. - 85 
| Eſlates. 
Of eſtates under croſs remainders between 
2 perſons. - — 3 
Z perſons. - - ib. 
| 4 perſons. - 2» 
Of eſtates tail and the operation of fines, feoffments 
&c. by tenants in tail. _ — 26 
Extent of the eſtates which paſs by theſe different 
modes of conveyance. - - ib. 
Of contingent eſtates, 
Veſted eſtates, | 
Executed eſtates, 47 


Executory eſtates, 

Of eſtates depending on a ener with a double 
* - - - 76 

| Of 


NDEX 


Of the diſcontinuance of eſtates. = Page 28 
Effect of merger on eſtates. - «5 
Eftoppel. 

Executory and 5 eſtates may be bound by 

ä — ES — 55 

Fe Executed. 

All veſted eſtates, and thoſe only, are executed. 49 
And all executed eſtates are veſted. - 50 

All executed eſtates confer a power of alienation, 
51 

veſted eſtates may be executory as to the W 

Executory. 

Executory eſtates are not veſted in intereſt. 50. 50 
They are not neceſſarily contingent. Fo. 52. 58 
They may give a fixed intereſt. 52, 53 
Diſtinguiſhed from veſted eſtates, = 52. 56 
And when not contingent, from contingent eſtates 
and examples. - - 53. $6 


Executory eſtates, not being contingent, are claſſed 

by Mr. Fearne among veſted eſtates. 47 
Reaſons for entertaining a different opinion, 52 
All contingent eſtates are executory. . 50 
Executory eſtates are not alienable at common law. 
are deſcendible, 15 


deviſable, 
aſſignable in equity, K $3 
may be releaſed, 
bound by eſtoppel, 
May give a certain fixed, though not a preſent right 


of enjoyment, — - 53 
8 A ve ſted 


INDEX. 
A veſted eſtate may be e as to the poſſeſſion. 
Page 0 
That an executory deviſe may be contingent, the li- 
mitation of the eſtate muſt be referred to a con- 


tingent event. | — - 51 
Or be limited to an uncertain perſon. iki. 
An executory eſtate neceſſarily confers a right of 

future enjoyment. - 8 52 

Expectancy. 


The right to be heir on the death of an anceſtor is a 


mere expectancy. - - - 5 
On the expectancy of croſs remainders on each other. 
1 | ; 


The fee when in expectancy under the limitations 
in a will deſcends to the heir, and when in ex- 
pectancy under a limitation of uſes, reluny to the 
owner till it can veſt. 8 — 00 


Extinguiflment, 


It applies to collateral things. . - 42 
That the eſtate is gone is the conſquence of the ex- 
tinguiſhment of the thing. 5 ibid. 


Extinguiſhment contraſted with merger and remit- 
ter. f ond 3 3 an - ibid, 


Tearne, Charks Eig. 


His diviſion of eſtates into veſted and contingent, as 
embracing all the variety of eſtates, ſtated and ob. 
ſerved on. — — 0 5 47 
Reaſons for claſſing ate into executed and execu- 
fory, as well as veſted and contingent. 49 


IND EX. 


Tees. 


The eſtates taken under the diſcontinuance of tenant 
in tail, are fee-ſimple defeaſible. | Page 30 
The eſtates taken under the conveyance of tenant in 
tail by grant, &c. are determinable fees. 29 
Of the aſſurances to be adopted under different cir- 
cumſtances to turn the eſtate tail into a fe- ſimple. 
31 and Seq. Pa. 


Fee-/ample. | | 

The conſequence of merger of the time of an eſtate 
tail in the fee-ſimple, is to accelerate the rever 
ſion and the charges upon the ſame. 40 

A fee-ſimple acquired by the recovery of a tenant in 
tail will be deſcendible from the donee of the eſtate 
tail as the purchaſing anceſtor. = ibid. 
That the recovery may paſs a fee - ſimple, the donor 
of the eſtate tail muſt have had a fee-ſimple. 41 
The fee-fimple acquired by the common recovery of 
tenant in tail, is, in fact and in title, the fee-ſim- 
ple of the donor of the eſtate tail. - 49 
The more remote of two alternate fees, will, without 
4 88 words to veſt the ſame, be a contingent fee. 


64 
An eſtate may be a kee. imple, though defeaſible in 
title. — - = 30 


Feoffment, 


The feoffment of a tenant in tail when it creates a 
diſcontinuance gives a defeaſible title to the fee- 


ſimple. — 7 = — 28 
When it conveys the time of the eſtate tail, it paſſes 


a determinable tee. 5 - ibid. 
. Fine. 


— 


o — — — 


INDEX 


| * 
Tenant in tail with croſs remainders, ſhould ſuffer 


a recovery of the lands of which he is tenant in 
tail in poſſeſſion, and Ws a fine of the reſidue. 


Page 23 
A fine to bar the iſſue i in tail muſt be with proclama- 
tions. "> - - 29. 41 
A fine will not bar the eſtate of thoſe in remainder 
or reverſion except by nonclaim. 32. 34 
The fine of tenant in tail, when it operates as a con- 
veyance, paſles a determinable fee. 30. 34 
When it operates as a diſcontinuance it paſſes a fee- 
ſimple. . - 30 


Convenience of levying a fine in vacation, and with 
expedition, and its operation to bar titles by non- 
claim, are advantages peculiar to this mode of 


aſſurance. 3 - „ 
Inſtances in which a fine with proclamations, is the 
proper aſſurance by tenant in tail. 3, 33. 39 


A fine will not bar any eſtate interpoſed between the 
tail and the reverſion or remainder of the ſame 
perſon. - — - - 31. 38 

Circumſtances under which a recovery is entitled to 
preference, though a fine would on the apparent 


ſtate of the title be equally effetual. | 33. 38 


Freehold. 


That the recovery of tenant in tail in remainder may 
be a bar, he muſt have the concurrence of the 
tenant of the freehold, — 24.34 


Future Uſes. 


Fut uture uſes neceſſarily give e eſtates, 54 
| Are 4 


INDEX. 
Are deſcendible, 
deviſable, 
affignable in equity, 


may be relcaſed, 
may be bound by eſtoppel. 


Grant. 


The grant of. tenant in tail paſſes a determinable fee, 
avoidable by the iſſue. = . 28 


Heirs. 


Croſs remalngert compared to the ſucceſſion by co- 
parceners among theniſelves. „„ 
Difference between them. — = 5 
The right to ſucceed as heir on the death of an an- 

ceſtor is a mere expeQtancy. — <= bid. 
A limitation to the heirs as purchaſers in the life- 
time of their anceſtor, paſſes a contingent eſtate, 
| 62 

Maxim, nemo eſt hæres viventis. | 

Infant. 

An infant can do no act to prejudice himſelf ſo as to 
prevent a remitter. — - 43 


Intail. 


Of the different effects of a fine, recovery, &c. by a 
tenant in tail. — — 3 


Intereſſe termini. 


An intereſſe termini gives an executory eſtate. 50 
This intereſt is aſſignable at lac. | 

Theſe intereſts are not neceſſarily contingent. 51 
They ariſe by contract for the poſſeſſioon. ibid. 
They are of a chattel quality. — „ 
| | Intermediate, 


INDEX. 

| Intermediate. 

An eſtate between an eſtate tail and a reverſion 
or remainder in the ſame perſon are not barred 
by his fine. — - Page 31 

To exclude an eſtate interpoſed between an eſtate 


tail, and a remaknder or reverſion in fee in the 
{ame perſon, a common recovery is neceſſary. 


37,32, 33.38 
Tue. 


Fines with proclamations and the learning on com- 
mon recoverics have put the iſſue in tail in the 


power of their anceſtor. - 26. 35 
The iſſue in tail are not barred, unleſs there is either 
1. A fine with proclamations. 29 

2. A common recovery. — 1b. 

3. A warranty, and then in ſome ſpecial 

caſes only, — ib. 

Tne iſſue in tail, not being barred, may defeat the 
alienation of their anceſtor. — - ib. 

1. When there is no diſcontinuance by entry. b. 
2. When there is a diſcontinuance by action. 1b. 


A common Recovery by the iſſue ſuffered after the 
dcath of the anceſtor, will bar the remainders and 
reverſion expectant on the eſtate tail, though the 
iſſue were barred by a fine levied by their an- 


ceſtor. - - — 35 


Judgment. 
That a judgment by the anceſtor may not bind te- 


nant in tail inreſpect of a fee deſcended to him 
he ſhould ſuffer a recovery. - 36 


1 | By 
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By the merger of the time of an eſtate tail in the re- 
verhon or remainder in fee, all judgments of the 
reverſioner or reinainder-men become actual in— 
cumbrances on the owner of the eſtate tail. 

| Page 30. 38 
Leafe. | 


The inſtrument exercifing a power to leaſe, is an ap- 
pointment by way of leaſe. - 84 
The power ſhould authorize the party to limit 
or appoint by way of demiſe or leaſe, &c. ib. 


Leaſe and Releaſe, 
A leaſe and releaſe by tenant in tail, merely convey 
the time of his eſtate tail. - „ 
Leaſehold L gates. 
It is an error in practice to ſettle them in words pro- 
per for a ſtrict ſettlement of real eſtates, without 


any qualiſication. - — 74 
e 

A bond charges the heir only, and does not affect a 

purchaſer from the heir (2). 1 36 


To avoid the perſonal lien of a bond, and the real 
lien of a judgment, tenant in tail who has the 
tee by deſcent chargeable with bond debts and 


judgments, ſhovld ſuffer a recovery. ib. 
Judgments are a lien on a purchaſer. tb. 
Limilations. 


Of limitations of croſs remainders, 


(a) In a late caſe the Court of Chancery granted an injunction to re- 
ſtrain a purchaſer from paying his purchaſe money to the heir; upon a 
ſuggeilion that there was little, it any other, fund for payment of debts, 
Green v. Lowes, 3 Bro. Ch, Caf. 207 þ 

8 


IN 


As between two perſons. | Page 3 
three perſons. - I 
four perſons. - 7 


more than four perſons. 26. 
Of terms and perſonal property in the words proper 
for making a ſtrict ſettlement of real property. 


74 

Merger. | 
Its effect. - - - 4.2 
Centraſted with remitter. n - 4.2 
— extinguiſhment. — ib. 


An ſhui tail, ditcharged of the privileges of the ſta- 
tute de donis, may merge in the reverſion or re- 
mainder in fee. — - 21. 32- 36 

Caution againſt levying a fine of lands held in tail, 
when the reverſion is incumbered, and by levy- 
ing the fine, the time of the eſtate tail will merge. 

20, 21. 32. 36, 39 


Merger puts an end to a ſubſiſting eſtate. 46 

Notwitliſtanding the merger of an eſtate, the thing 

continues. . S * 42 
Maxim. 


Nemo eſt heres viventis. 
Every deed muſt be plcaded according to its effect. 
90 
: \ Nonclaim, 
The effect of a fine to create a bar by nonclaim, is, 
ceteris paribus, a rcalon for giving it a prefer- 
ence. - — - 7 32 


The fine of a tenant in tail cannot operate as a bar 
to the remainder-men or reverſio ner except by 
nonclaim, - — - 33. 3 


1 2 To 


IND EX. 


To bar the iſſue in tail or to operate by nonclaim, 
the fine muſt be with proclamations, Page 29. 41 


£P arent, 


A parent may be hcir to his child as his couſin. 78, 


Perſonal Property. 

Limitations of perſonal property, &c. in the language 
of ſtrict ſettlements of real eſtate, without any qua- 
lification to carry over the property to the ſecond 
or other ſon unleſs the eldeſt, &c. attains twenty- 


one, are improper. Js 3 74 
Pleadings. 

Evcry deed muſt be pleaded according to its legal 

a - — - _ 90 


An inſtrument in the form of a leaſe, &c. and which 
is to operate under a power, is, in effect, an ap- 
pointment by way of leaſe, &c. and muſt he 
pleaded accordingly. - — tb, 


Powers. 


Although powers in a conveyance to uſes authorize 
the party to leaſe, &c. the inſtrument exerciſing 
the power is, in effect, an 5 Ap by way 


of leaſe, &c. S 2 — 94 
The words of the power ſhould autliorize the party 
> to limit or appoint by way of leaſe, &c. tb, 
The owner of the power has no cſtate, | 95 
Practice. | 
Practical obſervations on alienations by tenant in tail 
with croſs remainders. - — 18 
By tenant in tail in general. — = 


On 


| | Ss 
ENU 


On limitations of terms and perſonal property in the 
language of ſtrict ſettlements of real eſtate. Page 74 


Proclamations. 


A fine to bar the iiſue in tail muſt be with proclama- 


tions. - | - — 29. 41 
And unleſs a fine is proclaimed, it will not operate as 


a bar by nonclaiin. Fa 4 "oh 
Purchaſer. 
A bond debt is no lien againſt a purchaſer. 36 


His enquiries into the title under tenant in tail, are 
in ſome caſes ſhortened by ſuffering a common 
recovery. I = 31 

When tenant in tail with reverſion in fee by deſcent, 
levies a fine, the title to the reveriion as well as 
the eſtate tail, muſt be deduced and conſidered. 1b. 

judgments are liens on the cilate, and will affect the 
purchaſer. | - - 36 


Releaſc. 
A releaſe by tenant in tail, in enlargement of an 


eſtate, paſſes a determinable fee. - | 7 
Contingent and executory eſtates may be relcaſed. 


55 


Kent. 


A rent may be extinguiſhed, — 42 


| Remainders, 
Contingent, See Contingent Eſtates. . 
Croſs, See Croſs Remainders. 
Aremainder defined. 


INDEX. 

To bar remainders expectant on an eſtate tail, or 
to bar an eſtate between his own eſtate tail and 
his reverſion, tenant in tail muſt ſuffer a common 
recovery. - - Page 33. 38 

Remutter. 


The effect of a remitter is to put the title on the 


mere right. - N — 45 

It concerns the title only. 5 43 
Contraſted with merger. — ow tb, 
| —— extinzuiſhment. - 10. 

It ſupplies the place of a lawful ry, when an entry 
is lawful, - - - 44 

It ſupplies the place of an action when the right is re- 

mediable. — th, 

It is a reſtitution of the ate to the right 44, 45 
It puts an end to a defeaſible eſtatc. - 45 


Reſult ng Uſes. 


The fee when limited in contingency will reſult to 
the former owner till it can velt. — 60 


Reverſien. 
When tenant in tail has the reverſion by deſcent, he 
always ought to ſuffer a recovery. 33.38 


Alſo when the reverſion in fee is ſubject to incum- 
bances, not affecting the eſtate tail, ten ant in tail 


ſhould ſuffer a common recovery. 33. 35: 97 
Right. 


A right remediable may be turned into eſtate by re- 
mitter — - — 43 
The effect of remitter, is to place the title on the 
footing of „e mere right, 5 — 4 
Sergnory, 


IN D EX. 
Seignory. 


A ſeignory may be extinguiſhed. 3 Page 42 


Seiſin. 


Diſcontinuance puts an end. to the ſciſin under the 
eſtate tail. — - = 23 
The ſeiſin under the old title, after the ſame has 
been aiſcontinued, or diveſted, is revived by re- 


mitter. — — — 8 45 

Under executory and contingent eſtates there is no 

ſciſin. - = ©, OE 

Of veſted eſtates there is always a ſeiſin. 55 
Settlement. 


To ſettle long terms and perſonal property, by 
words proper for the ſtrict ſettlement of real 
eſtates, without any qualification to prevent the 

property from veſting abſolutely in any tenant 

in tail, unleſs, or until he attains 21 years, &c. 
is improper. — 74 


Springing, Shifting and Future Uſes. 
pringing, ſhifting and future uſes neceſſarily gie 


executory eſtates. So A 
Theſe eſtates are Jeſcenditle; | 
deviſable, | 

aſſignable in equity, | 86 


may be releaſed, 
may be bound by eſtoppel. 


N on. 
The right to ſucczed as heir, on the death of an 
anceſtor is a mere expetancy. = 5 


© | There 


INDEX 


There is ſome reſemblance hetween the right of 
poſſeſſion under croſs remainders and the order 
of ucceſſion by coparteners to each other. Page 38 
A parent may inherit to a child, as his coutin. 78 


Survivor. 
An eftate limited to the ſurvivor of ſeveral perſons 
will be contingent from the uncertainty of the 
perſon in whom the deſcription will be fulfilled, 


02 
|Table. 
Of croſs remainders between | 
2 perſons, 9 
3 perſons, 10 
4 perſons, 15 


| with ſucceſhve 
limitations of croſs remainders. 16. 


Of the ſucceſſion by a parent to a child. 78 
Tak : - : 

Nature of the eſtate of tenant in tail with croſs re- 

mainders. N = 19 

Practical obſervations concerning fines and reœco— 

veries by him. — = 16, 

The effect of 1. Recovery. - - 27 

2. Fine. — VV 

1. Creating a diſcontinuance, 28, 29 

2. Operating as a conveyance, 28 

3. With proclamations, „ 

4. Without proclamations, 29 

3. Feoffment, 1 | 29 


1. Creating diſontinuance, 28, 29 
2. Operating as a conveyance, 28 


4. Bargain 


INDE XA. 
4. Bargain and ſale, p Page 28 


5. Covenant to ſtand ſeized, 75. 
6. Grant, | - . 1 
7. Leaſe and Releaſe, 8 26. 
8. Confirmation. 3 ib, 


The conſequence of the merger of the time of an 
eſtate tail in the reveriion or remainder is to 
accelerate the incumbrances on the reverſion or 


remainder. 38 
Caution againſt permitting it. - 1 
Tenant in tail cannot derogate from his own acts by 

ſuffering a common recovery. = 27 
By ſuffering a recovery, tenant in tail may bar all 

Remainders, „ 

Rev erfions; > 

Conditions, = | | tb 

Collateral charges, = 


annexed to, or depending on his eftate. 

A recovery is the only means by which tenant in tail 
can acquire the fee timple, under the ownerſhip 
of his eſtate tail. - - 34 38 

The power of tenant in tail to alien by recovery 
cannot He ret aiued. 8 I 

Tenant in tail may bar his iſſue by fine with pro- 
clamations, or by ſuttering a common recovery, 
and in ſome caſes by warranty. - 29 

Advantages, 11 particular inſtances, of levying a fine, 


EE — de. 7 ſuffering a 


common recovery. - 75. 
The recovery of tenant in tail will not give a fee- 
fimple, unleſs the fee fimple was iu the donor of 
the eſtate tail. - - — 
Tenant of an eſtate tail by purchaſe will on ſuff-ring 
a Com- 


INDEX. 

- common recovery to his own uſe, have a fee 
deſcendible to his heirs generally, and he will be 
the purchaſing anceſtor. Page 40 

Tenant of an eſtate tail by deſcent, will, on ſuffering 
a common recovery to his own ule, take an eſtate 
in fee deſcendible to his heirs on the part of the 
anceſtor who was the done of the eſtate tail, 
and that donee will be conſidered as the pur- 
chafing anceſtor. | „„ tb, 


Jerms. 


Obſervations on the practice of limiting terms, &c. 
in wards proper for the ſtrict ſettlement of real 


Property. „„ gp 5 74 
e Things. 

The thing itſelf is the ſubjeC of the doctrine of ex- 
tinguiſhment. — - — 43 

Te. © 
An eſtate acquired by diſcontinuance gives a new 
title. — - - 28 
Remitter reſtores the party to his rightful eſtate and 
antient title. - — 44 
The nature of the title givcs a quality to the eſtate. 
30 

Uncertainty. 


The uncertainty of a perſon, as not in being, or not 
aſcertained, is one of the reaſons for which a re 
Fmainder may be contingent, - 02 

Limitations, firſt, to the heirs of a perſon who is 
living as purchaſers, ſecondly, to the ſurvivor of 
ſeveral perſons, arc of this deſcription. ibs 


'The - 


INS 


The uncertainty whether an event will happen upon 


: which an eſtate is to ariſe, is another reaſon for 
8 which a remainder may be contingent. Page 57 
8 The uncertainty whether the time when, or the 
i event upon which the remainder is to veſt, will 
5 happen during tlie continuance of the particular 
1 eſtate, 1s another reaſon for which a remainder 
1 may be contingent. = X 62 
, The uncertainty whether a fee previouſly limited 
will ever veſt, is another reaſon for which an 
eſtate may be contingent, _ N 64 ; 
= - . 
4 Croſs remainders may be introduced by limitations of 
uſe, - - - Ol 
The uſe of the fee when limited in contingency, 
; will reſult to the owner till it can veſt. 60 
5 Springing, future and thifting uſes give executory 
eſtates. — — — 48 


Obſervations on Mr. Fearne's arrangement of future 
| uſes when not depending on a contingent event, 
mmong veſted eſtates. - - 1b. 
| Contingent, future'and exccutory uſes give intereſts 
which are 
| deſcendible, 
deviſable, | 
aſſignable in equity, — = 
may be releaſed, | 


may be bound by eſtoppel. 


Vacation. 
The convenience of levying a fine in vacation, gives 


it, cæteris paribus, a claim to preference. 32 


Veſted 


INDEX. 


VDieſted Eſtates. 
Definition of veſted eſtates. - ©: ans 
Nature of the ſame. . — 49. 55 
Veſted eſtates always confer a 22885 of alienation, 


Diſtinguiſhed from executory ts, 4 

contingent eſtates. 5 56 
May be executory as to the poſſeſſion. | 54 
Eſtates not veſted cannot be granted. - 51 


Warranty. 
May under particular circumſtances be a bar to the 
iſſue in tail. — Ow 29 
Hills. 


Croſs remainders may be limited by will. I 

In wills, croſs remainders may ariſe by implication, 2 

The fee, when it is limited in contingency by will, 
&c. will deicend to the heir, till it can veſt in the 


de viſee. 5 69 
Executory and contingent eſtates may be diſpoſed of 
by wil. . WE, - "$6 


It is wrong to limit perſonal and chattel real eſtates 
in words proper for a ſtrict intail of real eſtate 


Oxithout any qualification. . 74 
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